Before the Public Utilities Commission of the State of Colorado

Decision No. R13-1409
PROCEEDING No. 13D-0151E

R13-1409Decision No. R13-1409
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

PROCEEDING13D-0151E NO. 13D-0151E
IN THE MATTER OF THE JOINT PETITION OF BOULDER COUNTY AND THE CITY AND COUNTY OF DENVER FOR A DECLARATORY ORDER REGARDING AN ELECTRIC UTILITY'S REPORTING OBLIGATIONS UNDER RULE 3026(E) OF THE COMMISSION'S DATA PRIVACY RULES, EFFECTIVE APRIL 14, 2012.
recommended decision of
administrative law judge
G. Harris Adams
approving stipulation and SETTLEMENT agreement and issuing declaratory ruling
Mailed Date:  November 7, 2013
TABLE OF CONTENTS

1I.
STATEMENT

II.
DISCUSSION
4
A.
Clarifying Rule 3026(e), 4 CCR 723-3
4
B.
Stipulation and Settlement Agreement
8
III.
ORDER
11
A.
The Commission Orders That:
11


I. STATEMENT

1. This matter comes before the Commission in consideration of a Petition for a Declaratory Order (Petition) filed jointly by Boulder County and the City and County of Denver (Denver) on March 4, 2013. 
2. Boulder County and Denver jointly filed the Petition seeking a declaratory ruling regarding Rule 3026(e) of the Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR) 723-3.  Specifically, Boulder County and Denver seek a decision clarifying that “electronic machine-readable form, in conformity with nationally recognized open standards and best practices” requires a utility to provide customer data in a format, such as a flat file format, that can be readily manipulated by the third-party recipient.  In support of their joint request, Boulder County and Denver note that they received batched Customer Data Reports in a flat file format for three years prior to Rule 3026(e) going into effect in February 2012.
3. On March 21, 2013, the Commission accepted the Petition and issued a notice of filing of the Petition.  Motions to intervene were due April 22, 2013.  

4. On May 1, 2013, the Commission referred the matter to an Administrative Law Judge (ALJ) by minute entry.

5. By Decision No. R13-0557-I issued May 10, 2013, the undersigned ALJ granted the Motion to Intervene filed by Public Service Company of Colorado (Public Service) on April 4, 2013 and the Motion to Intervene filed by Black Hills/Colorado Electric Company, L.P., doing business as Black Hills Energy (Black Hills) on April 22, 2013.  In addition, the decision set an evidentiary hearing for July 1, 2013. 

6. In responses to Decision R13-0557-I, the parties in this matter requested modifications to the procedures established by the undersigned ALJ.  

7. To accommodate the unopposed request for modification, the hearing scheduled for July 1, 2013 was vacated and rescheduled as a prehearing conference in Decision 
No. R13-0789-I, issued on June 27, 2013.  The prehearing conference was held at the Commission’s offices.  During the prehearing conference the parties presented a convincing statement of the need for, and benefit of, written testimony to interpret and apply the phrase “electronic machine-readable form, in conformity with nationally recognized open standards and best practices,” in the context of Rule 3026(e). 
8. By Decision No. R13-0810-I, issued on July 1, 2013 the undersigned ALJ established a new procedural schedule that accommodated rounds of written testimony and scheduled a hearing to be held at the Commission on September 10, 2013. 

9. On July 26, 2013, Public Service filed a Motion for Administrative Notice pursuant to 4 CCR 723-1-1501(c) of the Commission's Rules of Practice and Procedure.  Public Service sought to have administrative notice taken of its data access tariff, Advice Letter No. 1647 dated July 25, 2013 and the associated P.U.C. No. 7 – Electric Tariff sheets.  

10. On August 19, 2013, the undersigned ALJ issued Decision No. R13-1025-I granting Public Service’s Motion for Administrative Notice Filed on July 26, 2013. 

11. On August 28, 2013, Public Service filed a Second Motion for Administrative Notice requesting that the ALJ take administrative notice of Advice Letter No. 1647 – Electric Second Amended and the associated tariff sheets filed on August 22, 2013 as amended.
12. The undersigned ALJ granted Public Service’s Second Motion for Administrative Notice in Decision No. R13-1081-I filed on August 29, 2013. 

13. On September 9, 2013, Public Service filed an Unopposed Motion to Vacate Hearing, Waive Response Time, and to Approve Stipulation and Settlement Agreement.

14. By Decision No. R13-1113-I issued on September 10, 2013, the ALJ granted Public Service’s motion in part.  Specifically, response time to the unopposed motion was waived.  The motion to vacate the hearing was also granted.  The remainder of the relief sought in the motion, the approval of the stipulation and settlement agreement, will be addressed in this Decision. 

15. By Decision No. R13-1293-I issued October 15, 2013, the parties were ordered to respond to three questions concerning the pre-filed testimony that were not addressed in the Stipulation. 

16. On October 22, 2013, in response to Decision No. R13-1293-I, Public Service, Denver, Boulder County, and Black Hills stipulated that all prefiled testimony in this proceeding should be admitted into evidence.  Thus, it will be available to the Commission to inform both the ruling on the pending motion and the declaratory ruling.  The stipulation is reasonable and will be approved.  The declaratory ruling will issue and determination of the motion will be based upon consideration of the prefiled testimony.

II. DISCUSSION
A. Clarifying Rule 3026(e), 4 CCR 723-3

17. In adopting Rule 3026(e), including the specific language of that rule under consideration in this proceeding, the Commission was cognizant of the fact that computer hardware and software change over time.  The adopted rule was intended to provide utilities with sufficient flexibility to adapt to those changes over time.  The rule also seeks to balance utility system capabilities to provide access to data with ensuring customers and authorized third parties have access to the data.  This foundation remains. 

18. By Decision No. R13-0557-I, the undersigned ALJ issued a series of questions to the parties in this proceeding.  All parties timely filed replies to the questions.  The intention of those questions was to more clearly establish the scope of the disagreement between the parties and to refine the issues before the ALJ in this proceeding. 

19. This Recommended Decision will clarify the meaning of “electronic 
machine-readable form, in conformity with nationally recognized open standards and best practices” as that phrase is included in Rule 3026(e).  See Decision No. R13-0789-I at ¶9 and ¶10. 
20. Prefiled written testimony was filed by Elizabeth Babcock on behalf of Denver, Dave Hatchimonji on behalf of Boulder County, Todd Siegel on behalf of Denver and Boulder County, and Dave Zabawa on behalf of Black Hills.

21. Mr. Siegel offers two criteria to determine whether a file format meets the requirement of Rule 3026(e).  He states that in the information technology field the term “machine-readable” means that data can be read by a computer program (Page 4, lines 14-22).  He further opines that “in conformity with nationally recognized standards and best practices” can be understood to mean a practice that the majority of people in a field consider suited to solve a particular problem. (Page 4, lines 9-10).

22. Mr. Siegel’s understanding of “machine readable” is reasonable and comports with the foundational interest in ensuring that the rule remains flexible enough to allow utilities to adopt new computer technologies (hardware or software) over time.  Without limitation, application of this definition provides current examples of machine readable formats including: XML, Comma Separated Values (CSV), Microsoft Word (.doc), and Portable Document Format (PDF).  

23. As noted, Mr. Siegel explains that “in conformity with nationally recognized standards and best practices” means a practice that the majority of people in a field consider suited to solve a particular problem.  In this proceeding, the issue or problem is the transfer of data from one party (the utility) to another (a customer or authorized third-party).  

24. In Exhibit 4 to Mr. Siegel’s testimony, President Obama’s Executive Order interprets the intent of “open and machine readable” to make data easy to find, accessible, and useable.  Application of this principle to Rule 3026(e) furthers the intent to facilitate access to and the use of data by customers and authorized third parties. 

25. Given Mr. Siegel’s interpretation of “in conformity with nationally recognized standards and best practices” and the issue of data transfer in this proceeding, Mr. Siegel suggests that Rule 3026(e) would require a format that enables “the transfer and extraction of data in a repeatable and automated fashion that requires minimal or no custom data parsing development while ensuring the greatest confidence in data integrity” (see Siegel Direct Testimony at Page 8, Lines 8-10).  These conditions are consistent with the intention to facilitate access to and the use of data by customers and authorized third parties.

26. Mr. Zabawa responds by stating that Black Hills understands Commission Rule 3026(e) as applying only to “standard customer data” such that the recipient of the data will receive a single customer record and not multiple customer records.  Mr. Zabawa states that Black Hills provides “standard customer data” reports in electronic PDF format, which is machine-readable, but not readily transferrable to another program or system for processing.  He continues that, “the customer can download the electronic data into an Excel spreadsheet in Black Hills’ MyAccount portal (see Zabawa Answer Testimony at Page 4, Lines 11-13).
27. Black Hills’ interpretation of Rule 3026(e) fails.  The scope of applicability will be addressed below.  In any event, Black Hills fails to demonstrate that a PDF formatted file conforms to best practices because the format does not facilitate transfer and extraction of data in a repeatable and automated fashion that requires minimal or no custom data parsing development while ensuring the greatest confidence in data integrity.

28. More generally, machine readable file formats that do not enable or facilitate the transfer and extraction of data, as discussed above, do not in conform to nationally recognized best practices.  Thus, they do not meet the requirements of Rule 3026(e).

29. The informed-consent process permitting a third party to access customer data is intended to put that third party in the shoes of the customer.  By obtaining informed consent of multiple customers, a third party stands in the shoes of multiple customers.

30. A single customer may have the same interest in manipulating or analyzing data that any third party would have.  Providing customer usage data in a PDF formatted document presents an unnecessary hurdle to use of the data that is inconsistent with best practices.  Black Hills’ acknowledged ability to provide a customer with data in an Excel spreadsheet format undermines the position that a PDF is reasonable.  The company clearly has the capability to provide data in a format that comports with the interpretation of Rule 3026(e) being advance here. 

31. In his Answer Testimony, Mr. Zabawa suggests that data extraction and transfer for manipulation by the recipient is not provided for in Commission Rule 3026(e).  While this requirement was not clearly enumerated in the Rule, Boulder County and Denver question whether interpreting the rule as written also requires this ability.  Consistent with the discussion above, it is found that best practices and recognized standards for data transfer currently require that data be accessible and readily manipulatable by the recipient.
32. Mr. Zabawa states that third-party requests for data are not like individual customer requests.  Third-party requests are, under the Company’s existing tariff, Aggregated Data Requests.  This issue is outside the scope of this proceeding.  However, any report provided under a data access tariff should comply with this rule, including the condition that the data be accessible and readily manipulatable by the recipient.  The undersigned understands this to be extraction of data in a repeatable and automated fashion that requires minimal or no custom data parsing development, while ensuring the greatest confidence in data integrity.

33. On the issues of whether a flat file format is required or is the only format that complies with the rule, it is found that a flat file format is one format that is both machine readable and suited to transfer data between parties.  However, a flat file format is not the only format that meets those two conditions.  Other file formats in existence today may equally satisfy those criteria and it is likely that additional new formats will as well.  Consistent with the discussion here, a PDF does not meet the standard established here because it is not well suited to the transfer of data.

34. In its tariff, Public Service identifies several different types of customer data.  Adequacy of the tariff or whether it meets Rule 3026(e) as clarified herein is outside the scope of this proceeding and will not be addressed herein.  

B. Stipulation and Settlement Agreement

35. In its Unopposed Motion to Vacate Hearing, Waive Response Time, and to Approve Stipulation and Settlement Agreement filed on September 9, 2013, Public Service states that it reached a Stipulation with Denver and Boulder County that resolves all of the issues between them in this proceeding.  A copy of the Stipulation and Settlement Agreement (Stipulation) is Attachment A to the motion.  Public Service also states that Black Hills does not oppose the Stipulation.

36. By way of background, the settling parties address several tariff modifications that Public Service implemented its tariff to address concerns related to this proceeding.

37. In its Response to Decision No. R13-0557-I, Public Service argued that part of the issue raised by Denver and Boulder County’s petition is whether the reports provided to them by Public Service meet the requirements of Rules 3-3026 through 3-3031.  Public Service responded that to “judge our compliance with the rules the Commission will have to review our as yet to be filed customer data report tariff to determine whether our tariff complies with its rules. Because we have not yet filed the tariff, the Commission cannot determine whether we have complied with its rules.”
38. Public Service filed its data report tariff, Advice Letter No. 1647, dated July 25, 2013.  That advice letter was unopposed and the accompanying tariff sheets went into effect by operation of law on August 25, 2013.

39. Administrative notice was taken of Public Service’s July 25, 2013 Advice Letter No. 1647- Electric and associated P.U.C. No.7 – Electric Tariff sheets.  Decision No. R13-1025-I.

40. Administrative notice was taken of Public Service’s Advice Letter No. 1647 –Electric Amended dated August 19, 2013 and the associated P.U.C. No. 7 –Electric Tariff sheets and Advice Letter No. 1647 – Electric Second Amended dated August 22, 2013 and the associated P.U.C. No. 7 - Electric Tariff sheets.  Decision No. R13-1081-I.

41. Public Service, Boulder County, and Denver stipulate:

Public Service's tariff sheets language filed with Advice Letter No. 1647 - Electric, Advice Letter No. 1647- Electric Amended, and Advice Letter No. 1647- Electric Second Amended that require Public Service to provide the four types of Commission required customer data reports in an electronic comma-separated values delimited flat file format, which can be readily manipulated by the 
third-party recipient and that can be supported by many applications such as Microsoft Excel, is consistent with nationally recognized open standards and best practices, and complies with the requirements of Rule 3026(e).

Stipulation at 3.

42. It is found that the stipulation goes beyond the stated scope of this petition: a declaratory order regarding an Electric Utility's Reporting Obligations Under Rule 3026(e).  See Notice of Petition Filed.

43. Although the Stipulation goes beyond the scope of requested relief in the petition, the terms of the Stipulation do not bind anyone not a party to the agreement.  Rather, the Stipulation resolves the differences among those entering into the agreement.

44. All Parties support, or do not oppose, approval of the Stipulation without modification.  The Stipulation represents a just, equitable, and reasonable resolution of issues that were or could have been contested among the Parties in this proceeding.  Approval is in the public interest.  The Stipulation should be and will be accepted as filed and without modification. 

45. The Stipulation is a settlement of a controversy.  No binding precedential effect or other significance, except as may be necessary to enforce this Stipulation or a Commission decision concerning the Stipulation, shall attach to any principle or methodology contained in the Stipulation, except as expressly agreed.  
46. Particularly because the scope of settlement exceeds the scope of this proceeding, the Commission’s consideration of the Stipulation is limited to settlement of a controversy among specific parties.  No other person is bound thereby.  The Commission makes no findings as to whether, in fact, Public Service’s tariff complies with Commission rules as clarified by this declaratory ruling.

III. ORDER

A. The Commission Orders That:  

1. The stipulation included in the Joint Response of Parties to Interim Decision Ordering Filing is accepted and approved without modification.  All pre-filed testimony in this proceeding is admitted and will be relied upon in this Recommended Decision.

2. The Stipulation and Settlement Agreement, Attachment A to the Unopposed Motion to Vacate Hearing, Waive Response Time, and to Approve Stipulation and Settlement Agreement filed on September 9, 2013, is accepted and approved without modification.

3. Parties to the stipulations approved by this Decision shall abide by the respective terms thereof.  

4. The Petition for a Declaratory Order filed jointly by Boulder County and the City and County of Denver on March 4, 2013 is granted consistent with the discussion above.  Rule 3026(e), 4 Code of Colorado Regulations 723-3 shall be interpreted consistent with the discussion above. 

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge
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