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I. STATEMENT  

1. On December 12, 2012, Public Service Company of Colorado (Public Service, PSCo, or Company), filed Advice Letter No. 830 - Gas (Advice Letter) to implement a General Rate Schedule Adjustment (GRSA) to the base rates of its natural gas department.  Accompanying the Advice Letter are tariffs that, if in effect, among other things, would put into effect a multiyear rate plan by means of GRSA increases that would become effective in 2013, in 2014, and in 2015 and would put into effect an Earnings Sharing Mechanism.  In addition, Public Service seeks to extend and to change the scope of the Pipeline System Integrity Adjustment.  

2. On January 11, 2013, by Decision No. C13-0064, the Commission suspended the effective date of the tariffs that accompanied the Advice Letter.  In that Decision, the Commission referred this Proceeding to an Administrative Law Judge (ALJ).  

3. The Colorado Office of Consumer Counsel (OCC) intervened as of right in this Proceeding and is a party.  

4. Staff of the Commission (Staff) intervened as of right in this Proceeding and is a party.  

5. Atmos Energy Corporation (Atmos) filed a Motion to Intervene.  On February 5, 2013, by Decision No. R13-0165-I, the ALJ granted that motion.  Atmos is a party.  

6. Energy Outreach Colorado (EOC) filed a Motion to Intervene.  By Decision No. R13-0165-I, the ALJ granted that motion.  EOC is a party.  

7. On January 31, 2013, Seminole Energy Services, LLC (Seminole), filed a Motion for Leave to Intervene.  On March 5, 2013, by Decision No. R13-0279-I, the ALJ granted that motion.  Seminole is a party.  

8. On February 5, 2013, Climax Molybdenum Company (Climax) filed a Petition to Intervene.  By Decision No. R13-0279-I, the ALJ granted that petition.  CMC is a party.  

9. On February 5, 2013, Colorado Natural Gas, Inc. (CNG), filed a Motion to Intervene.  By Decision No. R13-0279-I, the ALJ granted that motion.  CNG is a party.  

10. On February 8, 2013, EnCana Oil & Gas (USA) (EnCana) filed a Motion to Intervene.  By Decision No. R13-0279-I, the ALJ granted that motion.  EnCana is a party.  

11. On February 8, 2013, Noble Energy, Inc. (Noble), filed a Motion to Intervene.  By Decision No. R13-0297-I, the ALJ granted that motion.  Nobel is a party.
  

12. Atmos, Climax, CNG, Colorado Gas Producers, EOC, OCC, Seminole, and Staff, collectively, are the Intervenors.  Public Service and the Intervenors are represented by counsel.  

13. With the following instructions and clarifications, the Commission ordered Public Service to file, no later than February 14, 2013, a Historical Test Year (HTY)  

for the period October 2011 through September 2012 in a format that serves as the basis for Exhibit No. DAB-1 attached to the direct testimony of Public Service witness Deborah Blair.  With a 210-day statutory deadline, we are concerned that Public Service’s suggestion, that the parties use discovery to gather needed information, will handicap parties as they prepare for hearings.  We direct Public Service to provide this information to parties no later than February 14, 2013.  

* * *  

[I]t is important to the Commission and its advisors that an HTY is submitted into the record as a basis for evaluating the FTY [Future or Forecasted Test Year] sponsored by Public Service.  The HTY we are directing Public Service to submit should be the HTY, including all pro forma adjustments, that Public Service would have submitted had Public Service sought to use an HTY as the basis for its revenue requirements showing.  The additional point of reference provided by an HTY is necessary for the Commission to perform a full investigation of the FTY.  

 
The Commission recognizes that requiring the submission of a complete HTY [cost of service] study brings to the forefront some of the concerns set forth in Public Service’s Response to Motion filed on December 28, 2012.  As a result, we further clarify the impact of our HTY filing requirement on the burdens of going forward and of proof.  

 
Public Service, as the proponent of a rate increase, shall have the burden of going forward and the burden of proof as to the FTY case it has filed.  Intervenors shall have the burden of going forward on any adjustment to the FTY sponsored by Public Service.  Intervenors shall have the burden of going forward and the burden of proof if an HTY is the result sought.  Public Service does not have the burden of disproving an HTY in order to prevail on its FTY.  

Decision No. C13-0064 at ¶¶ 11, 13-15 (emphasis supplied).  Public Service made the required HTY filing.  Public Service does not rely on or endorse the HTY filing.  

14. On March 5, 2013, by Decision No. R13-0279-I, the ALJ suspended for an additional 90 days (that is until August 10, 2013), the effective date of the tariff sheets that accompanied the Advice Letter.  In that Interim Decision, the ALJ also approved a Refund Condition as described in that Decision at ¶ 32.  

15. The ALJ held a prehearing conference on February 13, 2013.  Following that prehearing conference, by Decision No. R13-0279-I, the ALJ scheduled the evidentiary hearing in this matter for May 20 through 22 and 29 through 31, 2013; established a procedural schedule;
 and memorializes various bench rulings made during the prehearing conference.  

16. On April 1, 2013, by Decision No. R13-0374-I, the ALJ scheduled a hearing to take public comment in this Proceeding.  The hearing to take public comment was scheduled for, and occurred on, May 20, 2013.  

17. The evidentiary hearing was held as scheduled on May 20 through 22 and 29 through 31, 2013.  At the close of the hearing, the ALJ closed the evidentiary record.  

18. Each of the following filed a Statement of Position (SOP):
  Public Service, Climax, Colorado Gas Producers, EOC, OCC, and Staff.
  

19. Each of the following filed a Response to Statements of Position:
  Public Service, Climax, Colorado Gas Producers, OCC, and Staff.  

20. Numerous motions were filed and addressed by Interim Decisions and Decisions issued by the Commission or by the ALJ.  

21. On August 8, 2013, by Decision No. R13-0972-I and as pertinent here, ALJ G. Harris Adams authorized Public Service to file Advice Letter No. 830 - Gas - Amended and the accompanying tariff sheets to put into effect the Refund Condition.  

22. Public Service filed that Amended Advice Letter and the tariff sheets, to be effective on no less than one day’s notice.  The GRSA increase for 2013 went into effect, subject to the Refund Condition, on August 10, 2013.  The Refund Condition will expire December 31, 2013 at the latest.  

23. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record in this Proceeding along with a written recommended decision.  

II. PUBLIC COMMENTS  

24. As is its long-standing practice, the Commission invited public comment on the issues presented in this matter.  The Commission believes that, although institutions such as the OCC represent the interests of certain consumers before the Commission, it is important to have a direct connection to interested and affected individuals and groups.  

25. In this Proceeding, the Commission received 64 written comments.  Of these written comments, one comment supports the pipeline integrity plans proposed by the Company; 51 comments oppose the Company’s proposed rate increases in the Multi-Year Plan or the Company’s pipeline system integrity plans, or both; and 12 comments address issues that are not related to this Proceeding.  None of the comments is evidence in this Proceeding.  
26. On May 20, 2013, the Commission held a hearing to take public comment.
  Five individuals made presentations.  One of these individuals spoke on behalf of AARP.  One of these individuals previously had submitted a written comment.  Each person who spoke opposed the rate increase sought by Public Service.  

27. Generally speaking, the commenters that oppose the requested rate increase discuss the financially troubled times they and other ratepayers are facing.  Given the current economic situation and what they describe as numerous and recent Public Service rate increases, the commenters ask the Commission not to approve any rate increase at this time.  

28. As has been done in other proceedings, the ALJ gave Public Service and Intervenors an opportunity to present testimony or otherwise to address the written and oral comments from members of the public.  

29. As is the Commission’s practice, the ALJ read and considered the written and oral comments from members of the public.  

III. EVIDENTIARY RECORD  

30. In this Proceeding, Public Service presents and advocates adoption of one or more FTYs.  The Company presents its FTY cost of service study in direct testimony.  In answer testimony, Intervenors respond to the arguments in support of adoption of a FTY and the FTY cost of service study.  In rebuttal testimony, the Company addresses the Intervenors’ FTY answer testimony.  

31. In this Proceeding, OCC advocates adoption of an HTY.
  In its answer testimony, OCC presents its arguments in support of adoption of an HTY and presents its adjustments to the Commission-ordered HTY cost of service study (i.e., OCC’s HTY cost of service study and HTY revenue requirement).  In its rebuttal testimony, Public Service responds to OCC’s arguments in support of an HTY and to the OCC HTY cost of service and revenue requirement.  

32. In this Proceeding, Staff advocates adoption of an HTY.  In its answer testimony, Staff presents its arguments in support of adoption of an HTY and presents its adjustments to the Commission-ordered HTY cost of service study (i.e., Staff’s HTY cost of service study and HTY revenue requirement).  In its rebuttal testimony, Public Service responds to the Staff arguments in support of an HTY and to the Staff HTY cost of service study and revenue requirement.  In its cross-answer testimony, OCC responds to the Staff HTY cost of service study and revenue requirement.  In its surrebuttal testimony, Staff addresses the Company’s rebuttal to Staff’s HTY cost of service study and revenue requirement and to OCC’s cross-answer testimony.  

33. Public Service, Colorado Gas Producers, OCC, Seminole, and Staff presented testimony in this Proceeding.  Although it did not present testimony, Climax actively participated in the evidentiary hearing held in May 2013.  As used in this Decision and unless the context indicates otherwise, Parties refers to these entities that actively participated in the hearing:  Public Service, Climax, Colorado Gas Producers, OCC, Seminole, and Staff.  

34. The evidentiary record contains testimony and exhibits from the six-day evidentiary hearing.
  The ALJ heard the testimony of 31 witnesses.
  

35. Public Service presented the testimony of 17 witnesses:  Ms. Deborah A. Blair,
 Mr. Scott B. Brockett,
 Ms. Cheryl F. Campbell,
 Mr. Curtis Dallinger,
 Mr. Robert B. Hevert,
 Ms. Karen T. Hyde,
 Ms. Kimberly S. Locker,
 Ms. Jannell E. Marks,
 
Mr. Jason Mauch,
 Mr. Mark R. McCloskey,
 Mr. Mark P. Moeller,
 Ms. Lisa A. Perkett,
 Mr. Ben Sherman,
 Mr. Paul A. Simon,
 Ms. Amy L. Stitt,
 Mr. George E. Tyson II,
 and 
Mr. Dane A. Watson.
  

36. Colorado Gas Producers presented the testimony of one witness:  Dr. Richard P. Mignogna.
  

37. OCC presented the testimony of four witnesses:  Dr. David E. Dismukes,
 Mr. Ronald Fernandez,
 Mr. David E. Peterson,
 and Mr. Cory W. Skluzak.
  

38. Seminole presented the testimony of one witness:  Mr. Donald Krattenmaker.
  

39. Staff presented the testimony of eight witnesses:  Dr. Scott E. England,
 Mr. William W. Harris,
 Mr. Charles B. Hernandez,
 Mr. Karlton R. Kunzie,
 Mr. Abel L. Moreno,
 Mr. David G. Pitts,
 Mr. Richard Reis,
 and Ms. Fiona D. Sigalla.
  

40. Including prefiled testimonies, 106 exhibits were marked and offered.  Of these offered exhibits, Hearing Exhibits Nos. 1-64,
 No. 66, Nos. 68-79, and Nos. 83-105 were admitted into evidence.
  The Confidential Hearing Exhibits are No. 21A, No. 23A, No. 39A, and No. 53A.  

41. At the conclusion of the May 2013 hearing, the ALJ closed the evidentiary record.  

IV. GENERAL FINDINGS  

42. Applicant Public Service is a public utility that, as pertinent here, provides regulated natural gas service to its ratepayers in Colorado.  As a public utility, Public Service provides regulated natural gas service pursuant to tariffs on file with the Commission.  

43. Intervenor Atmos is a natural gas distribution company that provides natural gas distribution, transmission, and transportation services to its retail customers within its service territories within Colorado.  Atmos obtains delivery of a portion of its natural gas system supplies over Public Service facilities.  

44. Intervenor Climax operates the Climax and Henderson molybdenum mines and related facilities in Leadville, Colorado and in Empire, Colorado, respectively.  Climax is a high volume natural gas transportation customer of Public Service.  

45. Intervenor CNG is a natural gas distribution company that provides natural gas distribution, transmission, and transportation services to its retail customers within its service territories within Colorado.  CNG obtains delivery of a substantial portion of its natural gas system supplies over Public Service facilities.  

46. Intervenor EnCana is a large natural gas company, and its focus is on delivering steady, reliable gas production.  EnCana has significant gas plays, resources, and sales of natural gas in Colorado.  

47. Intervenor EOC is a Colorado non-profit corporation, established pursuant to § 40-8.5-104, C.R.S., that seeks to ensure that low-income Colorado households can meet their home energy needs.  

48. Intervenor Noble is an independent energy company with broad-based operations that include the exploration, the development, and the production of natural gas in the United States.  Nobel has significant gas plays, resources, and sales of natural gas in Colorado.  

49. Intervenor OCC is a Colorado state agency established pursuant to § 40-6.5-102, C.R.S.  Its charge is as set out in § 40-6.5-104, C.R.S.  

50. Intervenor Seminole is a natural gas marketer that holds firm and interruptible transportation contracts on Public Service’s system in order to provide natural gas to Seminole’s commercial customers in Colorado.  Seminole is a natural gas transportation customer of Public Service.  

51. Intervenor Staff is litigation Staff of the Commission as identified in the Rule 4 Code of Colorado Regulations (CCR) 723-1-1007(a)
 notices filed in this Proceeding.  

52. Additional findings of fact are found throughout the remainder of the Decision.  

V. GENERAL OVERVIEW:  DERIVATION OF REVENUE REQUIREMENT  

53. Section 40-3-101(1), C.R.S., requires rates and charges for utility service to be just and reasonable.  Section 40-3-101(2), C.R.S., requires a utility to furnish, to provide, and to maintain  

such service, instrumentalities, equipment, and facilities as shall promote the safety, health, comfort, and convenience of its patrons, employees, and the public, and as shall in all respects be adequate, efficient, just, and reasonable.  

Just and reasonable rates have two principal traits:  (a) the rates reflect the costs of an efficient and prudent utility; and (b) the rates allow a prudent utility a reasonable opportunity to earn its authorized rate of return.  To establish the just and reasonable rates that will permit a utility both to meet the requirements of § 40-3-101(2), C.R.S., and to maintain its financial integrity, and as pertinent in this Proceeding, the Commission engages in ratemaking.  

54. The Commission must exercise reasoned judgment in setting rates.  Ratemaking is a legislative function (City and County of Denver v Public Utilities Commission, 129 Colo. 41, 226 P.2d 1105 (1954)) and not an exact science (Public Utilities Commission v. Northwest Water Corporation, 168 Colo. 154, 551 P.2d 266 (1963)).  As a consequence, the Commission “may set rates based on the evidence as a whole” and “need not base its decision on specific empirical support in the form of a study or data.”  Colorado Office of Consumer Counsel v. Colorado Public Utilities Commission, 275 P.3d 656, 660 (Colo. 2012).  

55. Under the just and reasonable standard, the Commission has the primary responsibility for balancing “the investor’s interest in avoiding confiscation and the consumer’s interest in prevention of exorbitant rates” (Colorado Municipal League v. Public Utilities Commission, 687 P.2d 416, 418 (Colo. 1984)) and for setting rates that  

protect both:  (1) the right of the public utility company and its investors to earn a return reasonably sufficient to maintain the utility’s financial integrity; and (2) the right of consumers to pay a rate which accurately reflects the cost of service rendered.  

Public Service Company of Colorado v. Public Utilities Commission, 644 P.2d 933, 939 (Colo. 1982).  The utility’s right to earn a reasonable return incorporates the principle that the Commission-authorized rate of return is a return that the utility has a reasonable opportunity to realize and is not a rate of return that the utility is guaranteed to realize.  

56. In the context of ratemaking, the Colorado Supreme Court recently “reiterated that ‘it is the result reached, not the method employed, which determines whether a rate is just and reasonable.’”  Glustrom v. Colorado Public Utilities Commission, 280 P.3d 662, 669 (Colo. 2012), quoting Colorado Ute Electric Association, Inc., v. Public Utilities Commission, 198 Colo. 534, 602 P.2d 861, 864 (Colo. 1979) (citing Federal Power Commission v. Hope Natural Gas Co., 320 U.S. 591, 602 (1944)).  

57. The Commission establishes rates (or, in this case, the GRSA) to recover the utility’s revenue requirements as determined by using the Commission-selected test year.  The revenue requirement is the total revenues required by the utility to cover both its expenses and to have a fair or reasonable opportunity to earn a fair rate of return.  Thought of another way, the revenue requirement is the total costs (including the utility’s opportunity to earn a fair rate of return) to provide safe and reliable service to the utility’s customers.  

58. The revenue requirement formula is well-known and is:  

Revenue requirement = E + r(RB)  

WHERE:
E
=
Expenses = O + D + T  




O
=
Operating expenses, including wages and 





salaries, administrative expenses, taxes other 




than income taxes, fuel costs, and various 





maintenance expenses  




D
=
Annual depreciation expenses  




T
=
Income taxes (state and federal)  



r
=
Rate of return (return on bonds, preferred stock, and 



common stock (equity))  



RB
=
Rate base = v - d  




v
=
(1)
Plant in service plus:  






(2)
Working capital (cash working 






capital + materials and supplies)  




d
=
Accumulated depreciation and accumulated 





deferred income taxes  

59. The following describes the steps (or determinations) involved in determining a utility’s revenue requirement:  (a) one must select an appropriate time period to analyze the utility’s costs and revenues (that is, choose the appropriate test year); (b) because one is determining a revenue requirement that will reflect the utility’s financial operations during the period in which the rates will be in effect, one must adjust (by annualization, amortization, or normalization) the utility’s expenses and revenues for all factors that might distort them going forward;
 (c) one must determine whether any of the cost or revenue numbers is excessive or deficient and must make appropriate adjustments (that is, one must examine the reasonableness of each number); (d) one must determine the rate base using an appropriate method (for example, end of period or average); and one must determine the rate of return.  

60. In past rate cases and as discussed below, the Commission has established regulatory principles and methods to use to determine a utility’s revenue requirement.  The Colorado Supreme Court has  

noted that “[s]ince rate setting is a legislative function which involves many questions of judgment and discretion, courts will not set aside the rate methodologies chosen by the PUC unless they are inherently unsound.”  CF&I Steel, L.P. v. Pub. Utils. Comm’n., 949 P.2d 577, 584 (Colo. 1997)[.]  ...  Indeed, “the [PUC] is not bound by a previously utilized methodology when it has a reasonable basis, in the exercise of its legislative function, to adopt a different one.”  CF&I Steel, 949 P.2d at 584.  

Glustrom, 280 P.3d at 669.  

VI. BURDEN OF PROOF AND RELATED PRINCIPLES  
61. Public Service requests a separate GRSA for each of three years (2013, 2014, and 2015) and a related Multi-Year Plan (MYP).  In addition, Public Service requests Commission approval of changes to the existing PSIA and Commission guidance with respect to, or approval of, several specific PSIA projects or initiatives.  

62. In the normal course, as the party that seeks Commission approval or authorization, Public Service bears the burden of proof with respect to the relief sought; and the burden of proof is preponderance of the evidence.  Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 4 CCR 723-1-1500.  The evidence must be “substantial evidence,” which the Colorado Supreme Court has defined as  

such relevant evidence as a reasonable person’s mind might accept as adequate to support a conclusion ... it must be enough to justify, if the trial were to a jury, a refusal to direct a verdict when the conclusion sought to be drawn from it is one of fact for the jury.  

City of Boulder v. Colorado Public Utilities Commission, 996 P.2d 1270, 1278 (Colo. 2000) (quoting CF&I Steel, L.P. v. Public Utilities Commission, 949 P.2d 577, 585 (Colo. 1997)).  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.  

63. The preponderance of the evidence standard is understood and applied most easily in cases in which:  (a) there are disputed facts; and (b) the resolution of the dispositive issue, or of an important issue, depends on the facts as determined by the decision-maker.
  

64. The standard is understood and applied less easily in the context of a rate case because:  (a) many of the thorniest and most controversial issues require policy-based decisions; (b) parties present facts to persuade the decision-maker to adopt a particular policy or approach (i.e., regulatory principle) or to change an existing policy or approach (i.e., regulatory principle) and, generally speaking, do not dispute facts per se; and (c) the Commission “may set rates based on the evidence as a whole” and “need not base its decision on specific empirical support in the form of a study or data.”  Colorado Office of Consumer Counsel, 275 P.3d at 660.  For these reasons, the ALJ principally applied the reasonable basis standard when resolving issues in this ratemaking proceeding.  

Many, if not most, of the disputed issues in this ratemaking center on whether to maintain an existing Commission-adopted regulatory principle, method, or approach or to adopt a different regulatory principle, method, or approach.
  In deciding these issues, the ALJ took the Commission-adopted principle or approach as the baseline or starting point and then assessed the evidence or policy rationale, or both, presented in support of the request to adopt a new or to change/modify a principle, method, or approach and that presented in support of the applying the 

65. existing principle, method, or approach.  In assessing a new/modified principle, method, or approach, the ALJ took into account the Commission’s rationale for initially adopting the principle, method, or approach.  The ALJ preferred to maintain a Commission-adopted principle, method, or approach unless the ALJ determined that, on balance, the proposed new, proposed change, or proposed modification was the better regulatory principle, method, or approach in light of the circumstances taken as a whole.  

66. Public Service’s rates for natural gas service, the PSIA, and related issues are matters of public interest.  The Commission has an independent duty to determine matters that are within the public interest.  Caldwell v. Public Utilities Commission, 692 P.2d 1085, 1089 (Colo. 1984).  As a result, the Commission is not bound by the Parties’ proposals.  The Commission may do what the Commission deems necessary to assure that the final result is just, is reasonable, and is in the public interest provided the record supports the result and provided the reasons for the choices made (e.g., policy decisions) are stated.  

67. In reaching her decision in this matter, the ALJ is mindful of these principles and of the Commission’s duty.  

A. Pipeline System Integrity Adjustment.  

68. Public Service requests Commission approval of changes to the existing PSIA and Commission guidance with respect to, or approval of, several specific PSIA projects or initiatives.  As the moving party, Public Service bears the burden of proof on these issues in this Proceeding.  

69. If an intervenor advocates that the Commission adopt its position (for example, if an intervenor requests that the Commission change the structure of the existing PSIA), the intervenor must meet the same preponderance of the evidence burden of proof with respect to its advocated position.  

B. Test Year and Revenue Requirement.  

70. With respect to the test year and revenue requirement, the Commission gave specific instructions and provided clarification concerning burden of proof when it ordered Public Service to file, no later than February 14, 2013, an HTY  

for the period October 2011 through September 2012 in a format that serves as the basis for Exhibit No. DAB-1 attached to the direct testimony of Public Service witness Deborah Blair.  ...  

* * *  

The HTY we are directing Public Service to submit should be the HTY, including all pro forma adjustments, that Public Service would have submitted had Public Service sought to use an HTY as the basis for its revenue requirements showing.  ...  

 
The Commission recognizes that requiring the submission of a complete HTY [cost of service] study brings to the forefront some of the concerns set forth in Public Service’s Response to Motion filed on December 28, 2012.  As a result, we further clarify the impact of our HTY filing requirement on the burdens of going forward and of proof.  

 
Public Service, as the proponent of a rate increase, shall have the burden of going forward and the burden of proof as to the FTY case it has filed.  Intervenors shall have the burden of going forward on any adjustment to the FTY sponsored by Public Service.  Intervenors shall have the burden of going forward and the burden of proof if an HTY is the result sought.  Public Service does not have the burden of disproving an HTY in order to prevail on its FTY.  

Decision No. C13-0064 at ¶¶ 11, 13-15 (emphasis supplied).  

1. Forecasted/Future Test Year.  

71. Based on the Commission’s directions in Decision No. C13-0064, Public Service bears the burden of proof with respect to whether the Commission should adopt a FTY.  In addition, Public Service bears the burden of proof with respect to Commission approval of the proposed MYP.  

72. With respect to the revenue requirement based on the FTY cost of service studies presented to support the GRSA to be in effect in 2013, to support the GRSA to be in effect in 2014, and to support the GRSA to be in effect in 2015, Public Service has the burden of proof.  This is because Public Service endorses and advocates the revenue requirements based on its FTY-based studies.  As a result, the Company’s FTY-based cost of service studies are the starting point for the determination of a FTY revenue requirement.  

2. Historical Test Year.  

73. The sequence in which HTY testimony was filed is described above.  

74. On February 14, 2013, Public Service made the Commission-ordered HTY filing found in Hearing Exhibit No. 6.  Public Service first presents the Commission-ordered HTY cost of service study in Exhibit DAB-22 of Hearing Exhibit No. 6.
  Public Service establishes that Exhibit DAB-22:  (a) begins with data in the Company’s books and records for the 12-month test year ending September 30, 2012; (b) contains PSCo adjustments to reflect established regulatory principles, methods, and approaches; and (c) contains PSCo adjustments made for other reasons.  In Hearing Exhibit No. 6 at Exhibit DAB-24, Public Service provides a comparison between the regulatory principles and adjustments used to develop the Company-advocated FTYs and those used to develop the Commission-ordered HTY.  

75. In its rebuttal, Public Service files Hearing Exhibit No. 7 in which 
Exhibit DAB-22 (2nd Revised) is found.  Public Service represents that Exhibit DAB-22 (2nd Revised) contains the Commission-ordered HTY as revised by Public Service to include:  (a) all corrections; (b) all updates, and (c) the adjustments that Public Service advocates in its rebuttal testimony.  

76. Based on the Commission direction in Decision No. C13-0064, OCC and Staff each has the burden of proof with respect to whether the Commission should adopt an HTY.  

77. Determining the burden of proof with respect to an HTY revenue requirement is complex and perplexing because:  (a) in its supplemental direct testimony, the Company presents an unendorsed Commission-ordered HTY study and represents that it is based on the Company’s books and records; (b) in their answer testimony, both OCC and Staff begin with the Commission-ordered HTY study, make adjustments to that study, and arrive at their respective HTY revenue requirements; (c) in its rebuttal testimony, Public Service makes adjustments to OCC’s HTY revenue requirement
 and to Staff HTY revenue requirement;
 and (d) in surrebuttal testimony, Staff addresses the Company’s adjustments (contained in the rebuttal testimony) to the Staff-adjusted Commission-ordered HTY study that supports Staff’s HTY revenue requirement.  

78. Importantly, Public Service neither relies on nor endorses the 
Commission-ordered HTY as a basis for a Company-sponsored or Company-requested revenue requirement.  To the extent it recommends adjustments to an HTY cost of service study and resulting revenue requirement, Public Service does so in the “if the Commission adopts an HTY, then this adjustment is necessary or should be made” context.  

79. In Decision No. C13-0064 at ¶ 13, the Commission ordered Public Service to file an “HTY, including all pro forma adjustments, that Public Service would have submitted had Public Service sought to use an HTY as the basis for its revenue requirements showing.”  Based on this direction, OCC asserts that it is “Public Service’s burden to provide a complete HTY revenue requirement through direct testimony.  Intervenors were only tasked with carrying the burden of proof if a HTY is the result sought, not with providing a comprehensive HTY revenue requirement model.”  OCC Initial Post-Hearing Statement of Position (OCC SOP) at 48-49 (emphasis in original).  In its statement of position, OCC does not address the starting point for the determination of an HTY-based revenue requirement in the absence of a comprehensive HTY revenue requirement model that is created, endorsed, and supported by an HTY advocate.  

80. Neither Staff nor OCC presents a comprehensive HTY revenue requirement model that it constructed from the ground up.  Rather, each begins with the Commission-ordered HTY cost of service study prepared -- but not supported or endorsed -- by Public Service and then makes adjustments to arrive at the party’s advocated HTY revenue requirement.  

81. Public Service presents its view of the burden of going forward and the burden of proof with respect to an HTY.
  According to Public Service,  

[a]lthough it is well-settled that the utility bears the ultimate burden of proof of showing that its expenses and investments were prudently incurred in the provision of utility service, when the Company’s expenditures [a] are properly reflected in its books and records and [b] are presented for recovery as part of a cost of service study in a rate case, the Company has satisfied its initial burden of going forward and such costs therefore carry an initial presumption of prudence.  It is only after particular costs are challenged by a participant in a rate proceeding that the utility must come forward with specific evidence to show that the costs were prudently incurred.  Most jurisdictions have adopted the standard that such initial challenge to an expense or investment must raise a “serious doubt” as to the prudence of the expenditure in order to rebut the presumption of prudence.  

PSCo Reply Statement of Position (PSCo SOP Response) at 30 (emphasis supplied).  Public Service cites no Colorado case law and no Commission decision for the proposition that the Commission has adopted the “serious doubt” standard with respect to a rate case challenge to a booked expense or investment.  

82. The Company asserts that the expenditures and costs contained in its Commission-ordered HTY cost of service study carry an initial presumption of prudence.  Public Service’s statement may make sense in the context of a Company-endorsed HTY cost of service model that is used by the Company to support its requested revenue requirement.  The ALJ finds this assertion illogical in the context of this Proceeding because:  (a) Public Service neither endorses nor supports its Commission-ordered HTY study; (b) Public Service does not rely on the Commission-ordered HTY study to support its requested revenue requirement; and (c) as a result, the Company’s incentive to assure the accuracy of the numbers and the correct application of regulatory principles is reduced somewhat because the Company-advocated revenue requirement does not rest on the Commission-ordered HTY study.
  

83. The ALJ disagrees with Public Service’s assertion that, in this Proceeding, the booked costs and expenditures contained in the Commission-ordered HTY cost of study carry an initial presumption and that, as a condition precedent to challenging an expenditure, an advocate of an HTY revenue requirement must raise a serious doubt as to the prudence of the cost or expenditure.  That leaves the ALJ to address this question:  is the Commission-ordered HTY cost of service study (that PSCo produced but does not endorse or support) the starting point for the determination of an HTY revenue requirement, or is the Commission-ordered HTY cost of service study as modified by the OCC and as modified by the Staff the starting point for the determination of an HTY revenue requirement?
  

84. In many past rate cases, the decision-maker implicitly has assumed that the Company’s filed cost of service study (both the regulatory principles used and the numbers presented) was acceptable to intervenors except to the extent that an intervenor raised an issue with respect to the regulatory principle used or proposed an adjustment to a number.  In this Proceeding, the ALJ explicitly adopts this approach with respect to the undisputed aspects of the Commission-ordered HTY study.  

85. As discussed above, with respect to disputed regulatory principles, methods, and approaches, the ALJ maintains a Commission-adopted principle, method, or approach unless the ALJ determines that, on balance, the proposed change or modification is the better regulatory principle, method, or approach in light of the record taken as a whole.  

86. With respect to disputed numbers or values that are not the result of using different principles, methods, or approaches, each party that advocates for adoption of a particular number carries the burden of proof with respect to the advocated number.  

87. OCC carries the burden of going forward with respect to its proposed HTY revenue requirement components and carries the burden of proof with respect to its HTY revenue requirement.  

88. Staff carries the burden of going forward with respect to its proposed HTY revenue requirement components and carries the burden of proof with respect to its HTY revenue requirement.  

89. Public Service carries the burden of going forward with respect to the disputed principles and numbers that result in its HTY revenue requirement.  This approach is consistent with the Commission’s burden of proof directives in Decision No. C13-0064 because it recognizes that the Company’s first choice is a FTY as the basis for its revenue requirement and, because this burden of going forward comes into play only after the decision-maker has selected an HTY as the appropriate test year in this Proceeding.  This approach gives Public Service an opportunity to advocate for a revenue requirement in the context of an HTY.  

VII. TEST YEAR  

A. Background.  

90. A test year is a 12-month operating period used to evaluate the utility’s cost of service.  In a rate case proceeding, the test year is the time period used to evaluate and to adjust (as necessary) the interrelationships of revenue, expense, and capital investment to determine whether the utility has a revenue excess or deficiency.  

91. The choice of a test year is one of the key elements of utility rate making.  Through the test year the Commission determines the interrelationships of revenues, expenses, and rate base that will yield just and reasonable rates and will offer the utility a reasonable chance to earn its authorized rate of return.  Using a test year is an attempt to discern the relationship among revenue, expenses, and rate base that is representative of what the utility faces when the new rates go into effect.  

92. Importantly, a test year is defined by the interaction of its component parts; no single component stands alone.  Built into the test year are input and output quantities for the designated period and how they affect or are affected by the utility’s operations.  Because the absolute quantities of input and output and the prices will change when the test year has ended and the new rate year arrives, the key to test year integrity is the interrelationship of revenue, expense, and capital investment and not the dollar quantities for each.  

93. An HTY uses revenues, expenses, and rate base from an identified historical period, as adjusted, to determine the utility’s revenue requirement.  A FTY is forward-looking and uses forecasts to estimate the revenues, expenses, and rate base for a future period to determine the utility’s revenue requirement.  

B. Positions of the Parties.  

94. Public Service advocates the use of three FTYs (2013, 2014, and 2015).  Intervenors advocate the use of an HTY.  

1. Public Service Company.  

95. Public Service asserts that a FTY allows the Company to set rates based on its reasonable anticipation of changes that are occurring or that are about to occur.  In the Company’s view, an HTY, even with Commission-approved adjustments, is not -- and cannot 
be -- representative of the interrelationships of revenues, expenses, and rate base that will occur in the future years during which the rates determined in this Proceeding will be in effect.  The Company’s position is that only a FTY can be representative of the future and, thus, is more likely than an HTY to give the Company a reasonable opportunity to achieve its authorized return.  

96. Public Service acknowledges that setting rates based on a FTY rather than an HTY changes the apportionment of risk between shareholders and the utility’s customers and moves some risk to ratepayers.  From the Company’s perspective, a reapportionment is desirable because an HTY is too heavily weighted to the advantage of customers and a FTY is the fairer apportionment because it narrows (but does not close) the gap.  

The Company argues that its past, its present, and its near-term future circumstances warrant adoption of a FTY.  In particular, the Company states that the following establish that the Commission should adopt the Company’s FTYs in this Proceeding:  (a) the statute creates a preference for the utility’s selected test year; (b) the Company is experiencing 

97. earnings attrition,
 as a result of the Company’s facing a period of significant capital investment coupled with stagnant or declining revenue growth; (c) the effects of regulatory lag
 must be limited in order to assure the Company’s continuing financial health; (d) the Commission can rely on the FTYs as the basis for determining rates because the FTYs are based on a sophisticated, comprehensive, accurate, and reliable budgeting and forecasting process; and (e) the arguments of the parties advocating the use of an HTY are unavailing.  

98. PSCo witnesses Brockett, Campbell, Hyde, Locker, Marks, Perkett, Stitt, and Tyson provide the Company’s support for adoption of the FTY and MYP and for its opposition to an HTY.  

99. With respect to the statutory preference for the Company’s test year, 
§ 40-6-111(2)(a)(I), C.R.S., addresses test year periods and, as pertinent here, provides:  

 
If a hearing is held [on proposed tariffs], whether completed before or after the expiration of the period of suspension, the commission shall establish the rates, ..., charges, ..., proposed, in whole or in part, or others in lieu thereof, that it finds just and reasonable.  In making such finding in the case of a public utility other than a rail carrier, the commission may consider current, future, or past test periods or any reasonable combination thereof and any other factors that may affect the sufficiency or insufficiency of such rates, ..., charges, ... during the period the same may be in effect and may consider any factors that influence an adequate supply of energy, encourage energy conservation, or encourage renewable energy development.  The commission shall consider the reasonableness of the test period revenue requirements presented by the utility.  

(Emphasis supplied.)  

The last sentence in § 40-6-111(2)(a)(I), C.R.S., was added in 2010.  In the Company’s view, the 2010 amendment curtails to a significant degree the Commission’s 

100. pre-amendment discretion to select a test year.  Relying on this language, Public Service asserts that there is now a statutory preference for the test year proposed by the Company and that, once the Company meets its burden of going forward and its burden of proof with respect to the reasonableness of its proposed test year, the statute implies that the Commission must select the utility’s chosen test year.
  

101. With respect to earnings attrition, the Company states:  

 
(a)
In the period 1991 to 2011, Public Service’s earned return on equity (ROE) was below its authorized return in 17  of 21 years.
  

 
(b)
More recently, the Company’s earned ROE was significantly lower than its allowed ROE.  The record establishes that:  (1) in 2012, the allowed ROE was 10.10 percent and the earned ROE was 7.23 percent (based on correction to the Company’s 2012 Annual Report, Appendix A, filed on June 27, 2013, which was after the conclusion of the hearing); (2) in 2011, the allowed ROE was 10.10 percent and the earned ROE was 8.78 percent; and (3) in 2010, the allowed ROE was 10.25 percent and the earned ROE was 9.16 percent).
  

 
(c)
The fact that, in an environment where costs are increasing at a greater rate than revenues, the Company does not have a reasonable opportunity to earn its authorized return using an adjusted HTY revenue requirement is confirmed by events since Proceeding No. 10AL-963G, the Company’s last natural gas rate case.  In that case, the Commission set rates based on a 2010 HTY with Commission-approved forward-looking pro forma adjustments.  As shown above, the HTY-based rates resulted in significant under-earnings in both 2011 and 2012.  This establishes that a FTY is necessary to help alleviate the Company’s earnings attrition.  


(d)
The principal drivers of the 2013 revenue deficiency are the costs associated with additional investment in the gas delivery system and the lack of revenue growth to help offset cost increases.  Together, these two drivers account for more than 70 percent of the total 2013 revenue deficiency.  This puts pressure on the Company’s ability to earn its authorized ROE.  


With respect to capital investment, the record shows:  (1) the Company has made, is making, and will be making substantial investments to inspect, to restore, and to replace its natural gas distribution and transmission facilities; (2) although a substantial portion of this pipeline system investment is included in, and recovered through, the PSIA, some of this investment will be recovered through base rates; (3) in the near future, the Company will have significant investment in natural gas facilities, principally the Cherokee Pipeline, that will be recovered through base rates; and (4) the level of anticipated future capital commitment is a significant change from the way the Company historically has operated its natural gas business.  


With respect or stagnant or declining revenue growth, the record shows:  (1) residential customers accounted for approximately 66 percent of total base revenue in 2010; (2) the Company projects a slight increase in the number of customers and a decline in residential usage per customer; (3) the small commercial customer class accounted for approximately 19 percent of total base revenue in 2010; (4) the Company projects a reduction in the number of small commercial customers and a decline in the class usage between 2010 and 2013; and (5) some sources of revenue available in the past (e.g., the Rifle Plant gas liquids revenues) likely will no longer be available.  


(e)
In combination, the impact of these factors is significant and affects PSCo’s ability to earn the authorized rate of return; has reached a critical point; and requires the Commission to approve use of a FTY in this Proceeding.  

102. With respect to the need to limit or to mitigate the effects of regulatory lag, the Company states:  

 
(a)
The Company does not need the HTY’s regulatory lag as an incentive to operate efficiently.  Irrespective of the type of test year chosen, increases in revenues or reductions in costs improve earnings; this incentive drives the Company to be efficient.  


(b)
Because the Company plans to make significant investments over the next five years, limiting the effects of regulatory lag will be an important factor that contributes to Public Service’s future financial health.  


(c)
Over the past few years, the Commission has taken steps to mitigate some of the effects of regulatory lag.  As a result, the Company’s financial strength has steadily improved, which has contributed to the increase in the Company’s credit ratings and the decline in the Company’s cost of financing.  This has benefited customers.  Adopting a FTY is the next logical step in continuing to limit the effects of regulatory lag.  

103. With respect to the integrity of the budgets and forecasts that serve as the basis for the FTYs, the Company states:  

 
(a)
The Company’s forecasts of revenues and expenses are based on a budgeting process that is designed accurately to project O&M and capital expenditures.  Public Service uses numerous tools and methods in its budgeting process to arrive at its best, most reasonable, and most accurate estimates of future costs.  


(b)
Development of the O&M budget and the capital expenditures budget is an iterative, ground-up process that involves numerous levels of review, including approval by executive management sitting on the Financial Council and final approval by the Company’s Board of Directors.
  The budget is developed over a five-year period.
  These factors ensure that, when adopted, the Company’s budget is as accurate as possible and will result in efficient delivery of service at reasonable costs.  


(c)
The Company reviews the accuracy of its budget by using qualitative and quantitative measures of budget accuracy and reviews the process to identify areas for improvement.  


(d)
The Company developed, and maintains the integrity of, its budgeting process because forecasting accuracy is critical for business reasons, including:  (1) managing its business effectively (that is, because it uses the same forecasts for internal corporate decision-making, the Company’s forecasts and budgets must be accurate so that PSCo has sufficient resources to serve demand); (2) maintaining credibility with the capital market and investors; and (3) maintaining credibility with regulators.  


(e)
The actual to budget comparisons for the period 2009 to 2011 confirm the ability of the budget processes year-over-year to predict accurately the overall levels of future expenses and investment.
  


(f)
The reasonableness of the Company’s FTY is supported by the fact that there is little difference between the revenue requirement calculated based on the Commission-ordered HTY presented by Public Service in Hearing Exhibit No. 6 at Exhibit DAB-22 and the revenue requirement calculated based on the 2013 FTY.  That difference is approximately $ 1.6 million, which is less than 0.4 percent of Company’s jurisdictional revenue requirement as developed in the 2013 FTY.  This corroborates the reasonableness of the FTY as a basis for setting rates.  

In its rebuttal testimony, PSCo responds to Climax’s, OCC’s, and Staff’s advocacy in support of an HTY.  The Company’s principal response is that, because they are based on the Company’s informed judgment about future events, the FTYs are more likely to be 

104. representative of the overall level of costs and revenues, and of the interrelationships between these items, during the period that new rates will be in effect than is an HTY, which is adjusted for known and measurable changes and mixes assumptions from different time periods.  The discussion above captures many, if not most, of the Company’s specific responses.  

105. The Company provide additional rebuttal to criticisms of its forecasting process and its use of the future test year:  

 
a.
Public Service identifies OCC’s and Staff’s principal objection to the use of a FTY as the inability to verify or to determine the accuracy of the FTY inputs (i.e., the projected capital expenditures, expenses, and revenues) until after the fact.  The Company asserts that this is a standard to which the HTY is not held and is a standard that is impossible for a FTY to meet.  


b.
PSCo’s market plan does not drive the customer and sales forecasts; the two are generated separately.  

 
c.
An HTY does not satisfy the regulatory matching principle when, as is the case with Public Service at present, the costs of providing utility service are increasing faster than revenues are expected to increase.  


d.
Staff’s examples of inaccuracy or variance between budgeted and actual expenses and expenditures are too narrow and seek to draw the Commission’s attention away from the broader, more important, and controlling issue: whether the Company’s budgeted rate base, taken as a whole, is representative of where the actual rate base will be in the FTYs 2013, 2014, and 2015.  Extrapolating from individual discrepancies the conclusion that the budgeting and forecasting processes (and the FTY) are flawed (as OCC and Staff do) is inappropriate because doing so:  (1) disregards the fact that there are numerous reasons for individual discrepancies (e.g., project substitution, splitting a project into several pieces to better track costs); (2) disregards the fact that, when warranted, the Company moves budgeted amounts between projects and between departments; (3) disregards the fact that the Company has tended to be over-budget because its processes yield conservative budgets; and (4) generally disregards the fact that the Company must take action to respond to changing conditions, which necessitates changes from the budget.  Responding to changing circumstances and conditions  may mean, where possible, cutting back to preserve the Company’s financial integrity in the best interest of both its shareholders and its customers and may mean, when it is determined to be necessary, incurring non-budgeted expenses or making investments for the prudent operation of its natural gas business.  


e.
Neither the forecasting process nor review of the budget and its development is as complicated as some suggest.  In addition, auditing an HTY is a complicated and time-consuming process.  


f.
Other parties are incorrect when they assert that the Company is required to produce ten years’ of data to support its FTY.  Irrespective of whether a decision in a previous rate case may have indicated that PSCo must provide such data, in ¶ 13 of Decision No. C13-0064 issued in this Proceeding, the Commission directed the Company to file “an HTY, including all pro forma adjustments, that Public Service would have submitted had Public Service sought to use an HTY”; and this filing is the basis for evaluating PSCo’s FTY.  Thus, in this Proceeding, the other parties are incorrect that the Company must provide any data beyond the Commission-ordered HTY study.  When the Company produced the required HTY study, it satisfied its obligation to produce data.  

106. The Company concludes that the statute, the evidence, and solid, well-grounded regulatory policy support the Commission’s adopting PSCo’s proposed FTY and MYP.  In the Company’s opinion, its FTYs and MYP yield the better matching of the revenues and costs that are likely to occur during the period the rates are in effect.  
2. Climax Molybdenum Company.  

107. Climax supports adoption of an HTY in this Proceeding based on:  (a) its legal analysis; and (b) past Commission decisions in litigated rate cases and the record in this Proceeding.  In addition, Climax opposes adoption of a FTY and the MYP and argues that Public Service has failed to establish that current conditions warrant adoption of a FTY.  

108. With respect to the statutory and regulatory basis for selection of a test year, Climax states:  (a) § 40-6-111(2)(a)(I), C.R.S., permits a utility to file, and the Commission to consider, various types of test years; (b) the statute does not prefer any particular type of test year; (c) selection of a test year is wholly within the Commission’s discretion and is a policy decision that the Commission makes in every rate case; and (d) the Commission recognized this when it stated in Decision No. C09-1446
 at ¶ 56 that “the identification of a test period is just one tool the Commission may use to ensure the Company’s continued financial viability.  ...  [T]he Commission understands the merit of regulating in a fashion that allows an efficient utility to maintain strong financial health and garner favorable analyst ratings.”  
109. With respect to past Commission decisions in litigated rate cases, Climax asserts:  (a) the Commission has not chosen to use a FTY in a litigated rate case; (b) because it is the test year that better balances the interests of the utility, its shareholders, and its customers, the Commission has preferred to use a properly-adjusted HTY as the basis for determination of revenue requirement; and (c) the record in this Proceeding supports continued use of an HTY to establish just and reasonable base rates.  

110. With respect to the Company’s failure to meet its burden to establish that current conditions warrant adoption of a FTY, Climax states:  


a.
The evidence shows that a properly-adjusted HTY balances the interests of the Company, its shareholders, and its customers because it:  (1) protects the Company’s financial health by providing it a reasonable opportunity to earn its authorized return; (2) does not expose ratepayers to the risks inherent in the use of a FTY; and (3) serves the public interest because it properly apportions risk between shareholders and ratepayers.  

 
b.
Hearing Exhibit No. 1 at Exhibit KTH-1 shows that, since 2000, Public Service has earned, or has come close to earning, its authorized rate of return, in six of 11 years.  The Company achieved these results under rate structures based on HTY.  


c.
Regulatory lag:  (1) is an important and beneficial aspect of an HTY; (2) protects ratepayers by providing an incentive for the Company, which is a regulated monopoly that is not subject to market forces, to operate as efficiently as possible; and (3) has not prevented Public Service from reaching its financial goals and, thus, has not harmed the Company  


d.
As the Company acknowledges, Public Service’s management plays a significant role in the Company’s achieving its authorized return.  

 
e.
If rates are set based on a FTY, the Company has an incentive to be conservative in its budgeting (i.e., to inflate its budget); this, in turn, has the effect of swelling its revenue requirement.  An HTY adjusted for known and measurable changes protects ratepayers against this incentive.  


f.
The Company’s inability to produce accurate budgets and accurate forecasts calls into question the accuracy of the forecasts used to support the FTYs:  (1) in the course of this Proceeding, the Company made a number of corrections and changes to its plans (for example, PSCo’s gas processing project with SourceGas was delayed (May 22 tr. at 96:12-25), which in turn affected the budgets for other projects, either increasing them or decreasing them (id. at 153:17-154:15)); (2) PSCo’s estimates for the costs of its PSIA projects contain engineering estimates that are plus or minus 30 percent; (3) in 2011, the Company missed its capital expenditures budget by 26 percent; and (4) as found and discussed in Decision No. C11-0139, the budget for SmartGridCityTM started at approximately $ 15 million and grew to $ 44.5 million.  


g.
In 2009 when faced with a choice between an HTY and a 
PSCo-proposed FTY, the Commission stated that it was unable to make balanced decisions because intervenors could not audit and investigate the proposed FTY.  The instant Proceeding presents the same difficulty, magnified by the fact that the Company proposes three separate FTYs.  The record establishes that the ability of the Staff to investigate the FTYs was compromised.  

111. Climax concludes that the Commission should exercise its reasoned policy judgment and should use an HTY to determine the Company’s revenue requirement to establish base rates in this Proceeding.  Climax asserts that this result is consistent with Commission practice and is supported by the record in this Proceeding.  
3. Colorado Energy Producers.  

112. Colorado Energy Producers state:  (a) § 40-6-111(2)(a)(I), C.R.S., and past Commission decisions are clear that the Company’s revenue requirement can be determined using either an HTY properly adjusted for known and measurable changes or a FTY; (b) the Company is entitled to a reasonable opportunity to earn its authorized return through base rates, with the PSIA-related costs either rolled into base rates or deferred to consideration in a separate proceeding; and (c) Colorado Energy Producers did not undertake an examination of any test year and do not take a position with respect to the reasonable level of return that is sufficient to support utility operations.  

113. Colorado Energy Producers’ focus is the on-time completion of the Cherokee Pipeline, which has an estimated in-service date of October 2014.  Public Service is clear that, irrespective of the outcome of this Proceeding, it will complete the pipeline.  
114. To assure timely completion of the pipeline, Colorado Energy Producers ask the Commission to make -- irrespective of the type of test year selected -- pro forma adjustments pertaining to the construction of the pipeline; these pro forma adjustments would be made in a time period more than one year after the close of the HTY.  

115. OCC opposes the Colorado Gas Producers’ recommendation for a pro forma adjustment if the recommendation is made in the context of an HTY.  OCC’s reasons are:  (a) because the Company is unequivocal that it will timely construct the Cherokee Pipeline, there is no need for special rate treatment, such as a pro forma adjustment, for that project; (b) the proposed pro forma adjustment would extend beyond one year past the end of the HTY and, thus, violates the Commission’s general policy with respect to pro forma adjustments for known and measurable changes; and (c) a pro forma adjustment limited to the Cherokee Pipeline would violate the matching principle.  
4. Office of Consumer Counsel.  

116. OCC supports adoption of an HTY in this Proceeding based on:  (a) its legal analysis; and (b) past Commission decisions in litigated rate cases and the record in this Proceeding.  In addition, OCC opposes adoption of a FTY and the MYP and argues that Public Service has failed to establish that current conditions warrant adoption of a FTY.  

117. OCC witnesses Peterson and Skluzak provide the bases for OCC’s support for adoption of an HTY and for its opposition to a FTY and the proposed MYP.  

118. With respect to the statutory and regulatory basis for selection of a test year, OCC asserts:  (a) § 40-6-111(2)(a)(I), C.R.S., is permissive and not mandatory; (b) as established in Integrated Network Services, Inc. v. Public Utilities. Commission, 875 P.2d 1373, 1381 (Colo. 1994) and Colorado Office of Consumer Counsel v. Public Utilities Commission, 752 P.2d 1049, 1057-58 (Colo. 1988), it lies within the Commission’s sound discretion to adopt the test year that, in the Commission’s opinion, will result in just and reasonable rates; and (c) the Commission is not required to adopt the Company’s choice of test year.  
119. With respect to the past Commission decisions in litigated rate cases and the evidence in this Proceeding that supports adoption of an HTY, OCC states:  


a.
The matching principle, which is recognized and applied in accounting and ratemaking, requires synchronization or measurement of sales volumes, loads, revenues, expenses, and investments within the context of the same accounting period:  the test period or test year.  Using an HTY is a relatively straight-forward approach that is designed to calculate, for an actual time period, the Company’s revenue excess or deficiency (if any) based on known loads, known sales volumes, known revenues, known expenses, and known investments (including the investments’ known in-service dates) when adjusted for the future by including known and measurable changes.
  Years of regulatory experience establish that an HTY, when properly adjusted for known and measurable changes, creates suitable matching and is a reliable basis on which to set rates.  Thus, an adjusted HTY passes the test proposed by PSCo witness Hyde:  the Commission should select the test year that yields a better matching of the revenues and costs that are likely to occur during the period the rates are in effect.  

b.
In the context of rate regulation, regulatory lag:  (1) provides a necessary and effective incentive for the regulated entity to become more efficient (that is, to reduce its per unit cost of service); (2) in doing so, provides a benefit to the utility, its shareholders, and its customers; (3) is an intended consequence of, and is a hallmark of, cost of service regulation; and (4) the Commission agrees that regulatory lag is beneficial, citing Decision No. C96-1235
 at 3 n. 1 (“traditional regulation, with its regulatory lag, actually provides incentives for efficiency between rate cases for regulated utilities such as PSCo.”).  When appropriate, the Commission has taken action to reduce the impact of regulatory lag but always has done so within the HTY construct.  

 
OCC agrees with the Company that it is important for Public Service to maintain a strong credit rating.  Public Service presents testimony that:  (a) at present, the Company has a strong A- credit rating; (b) since 2003, the Company has taken steps to improve its financial strength, which steps have achieved that rating; (c) during this period, the Commission has authorized actions to reduce regulatory lag; and (d) those Commission approvals have allowed the Company to achieve and to sustain credit ratings that give Public Service strong access to capital markets in order to fund large, on-going capital investments.  This unrefuted and unrebutted Public Service testimony establishes that the Commission can and will take action, within the context of an HTY, to reduce regulatory lag.  


In this Proceeding, Public Service produces no empirical evidence to suggest that eliminating regulatory lag is a good thing.  

c.
Any test year must be reasonably representative of the future period during which the rates will be in effect and, by being representative, provides a reasonable basis for determination of the revenue requirement and the resulting base rates.  This allows the Company a reasonable opportunity to earn its authorized return.  For the ratemaking process to arrive at the appropriate revenue requirement, the test year must be accurate, reliable, and verifiable.  An HTY meets this fundamental requirement because it is based on booked numbers that are adjusted for known and measurable changes.  Because the record shows that Public Service’s three FTYs are not accurate, reliable, or verifiable, they cannot be reasonably representative of the future, when rates will be in effect.  

120. With respect to Public Service’s failure to establish that current conditions warrant adoption of a FTY in this Proceeding, OCC states that it opposes the FTY/MYP because:  (a) as discussed above, there is policy value in maintaining at least some regulatory lag; (b) Public Service has not established a reasonable basis for adopting a FTY; (c) a FTY provides an incentive for the Company to overstate its revenue requirement; (d) Public Service’s budgeting process is neither reliable nor stable; and (e) in presenting its FTY, Public Service did not comply with Commission data requirements.  

 
a.
Whether or not the Commission will adopt a full FTY depends on the circumstances that exist at the time that the record is made in the rate case.  The Commission has stated that, in this case, the Company has the burden to establish that the conditions require a FTY-based revenue requirement.  In addition, in Proceeding No. 09AL-299E, a Public Service electric rate case, the Commission considered a FTY to be one tool that the Commission can use to ensure the Company’s financial viability.  

 
b.
A FTY is a tool that is available to address the problem of earnings attrition, when a utility establishes that it is experiencing earnings attrition.  Despite its claims to the contrary, Public Service provides no evidence that, at present, it is experiencing earnings attrition.  The record shows:  (1) Hearing Exhibit No. 49 at Exhibit CWS-7 at 3 demonstrates that Public Service in general, and the Gas Department in particular, are faring well under HTY ratemaking and that, for 2012, PSCo posted earnings per share of $ 0.90, which represents about a ten percent increase over 2011; (2) Hearing Exhibit No. 1 at Exhibit KTH-1 shows that Public Service has met, or has come close to meeting, its authorized ROE in the recent past; (3) since 2000, the Company has earned above its authorized ROE four out of twelve years, or one third of the time; (4) since 2000, the Company, on average, has only earned 79.25 basis points below its authorized return, and this is less than one percentage point below its authorized level; and (5) the fact that Public Service earned in excess of its authorized rate of return in several of the past ten years is evidence that earnings attrition, to the extent it may occur, is not a persistent problem for the Company.  In addition, PSCo’s failure to achieve its Commission-approved ROE is not evidence of earnings attrition because the approved ROE is not a guarantee.  

c.
According to the Company, a major driver of its need for a FTY is the growth in capital costs it recently has experienced and that it will experience over the next five years.  The Company identifies two sources of these capital costs:  (1) the additional investment in its natural gas delivery systems; and (2) the costs associated with the construction of the Cherokee Pipeline.  In addition, the Company argues that a FTY is appropriate and investment-driven as was the case in Proceeding No. 11AL-947E.  OCC disagrees.  

 
As to the pipeline delivery system costs, the Company has collected millions of dollars collected through the PSIA rider since 2011.  In addition, in Proceeding No. 10AL-963G (the Company’s last natural gas rate case), Public Service advocated for the PSIA rather than a FTY or MYP because the Company had concluded the PSIA mechanism was the better ratemaking and policy choice because the PSIA:  (1) would recover costs on a timely basis; (2) would smooth out the Company-anticipated significant rate and bill impacts resulting from recovering the increasing stream of costs; and (3) would address, and be limited to, cost increases that, in the absence of the PSIA, might prompt the need for frequent rate cases or rate adjustments.  The Company’s prior testimony demonstrates that a FTY or MYP is not needed to address the PSIA costs.  

 
The Company estimates that the Cherokee Pipeline will be in-service in October 2014 and estimates the capital cost of the construction of that pipeline to be $ 110 million.  Public Service claims that the MYP will provide the necessary cost recovery for the construction but does not establish that the MYP is necessary for the on-time completion of the pipeline.  A FTY is not necessary because:  (1) the Company is compensated appropriately for its construction financing costs during construction when it capitalizes Allowance for Funds Used During Construction (AFUDC) or adds carrying costs to CWIP; and (2) if necessary, the Company can seek cost recovery for the pipeline costs in a future rate case.  

 
The proposed MYP in this Proceeding is not similar to, or based on the same rationale as, the Commission-approved MYP based on the settlement reached in Proceeding No. 11AL-947E because:  (1) the MYP in this litigated case rests on three separate FTYs, and the Electric Department’s MYP rests on a trend analysis and is the result of a comprehensive settlement agreement; (2) the PSCo Gas Department recovers 81.60 percent of its revenue requirement through riders and its service and facility charge, which significantly reduces regulatory lag and risk; and (3) the Clean Air - Clean Jobs Act investments were a significant driving factor in the Commission’s approving the Electric Department’s MYP.  In any event, the parties agree that a settlement agreement has no precedential value going forward because each settlement rests on the facts of the underlying case and the trade-offs made to reach agreement.  

d.
When rates are set based on a FTY, a utility has a natural incentive to understate its earnings and to overstate its revenue deficiency.  This is because, in a FTY setting, when Public Service spends to its inflated budgets, neither investors nor regulators see a significant over-estimation, and the Company’s credibility will not be questioned.  The record establishes that the Company can inflate its rate base to the level stated in a FTY and that it will spend to the budgeted level:  (1) the Company included the Spring Valley Compressor Station as one of the major capital projects to be completed during the term of the MYP, the Company budgeted capital dollars for the project, and it was later determined that the project likely would be delayed; nonetheless, PSCo testified that it will spend those budgeted capital dollars, either by accelerating a project that was scheduled to be built later or by taking care of emerging issues; and (2) the Company proposed a meter replacement program, proposed to implement that program using contract labor, and later stated that it might be able to reduce the contract labor cost by 10-15 percent; the Company testified that, to the extent the unit cost of meter replacements goes down, it will simply replace more meters.  These examples demonstrate that Public Service can under-estimate its revenues and can over-state its expenses while spending to its budgets.  Provided it spends to its budgets, Public Service will not appear to have over-estimated.  


e.
A FTY is an estimate of all aspects of the Company’s business.  If the Company’s estimates prove to be wrong for any one of the categories (for example, revenues), then the matching principle is violated.  In addition, if a FTY (or an HTY) is not accurate, reliable, and verifiable, it cannot be shown to be reasonably representative of the future, when rates will be in effect.  In this case, the record establishes that the Company’s FTYs are not reliable and are not reasonably representative of the future period because:  (1) Public Service only began producing detailed O&M budgets beyond two years into the future starting in 2012, and thus it is impossible for the Commission to determine whether the Company’s 2015 budget is reliable; (2) OCC and Staff point out numerous specific instances in which the Company’s FTYs already have been shown to be inaccurate and unreliable (e.g., PSCo’s inability to forecast correct capital costs or the correct in-service date for the Spring Valley Compressor station; PSCo’s inability accurately to forecast liquids revenues; PSCo’s loss of almost $ 43 million in interest rate hedges based on the same forecasts that Public Service now asks the Commission to rely on to establish the cost of debt in the FTYs); (3) as discussed above, the record establishes that the Company will spend up to its approved budgets, which shows that the budgets are not reliable indicators; and (4) the Company states that the Cherokee Pipeline is one of its major capital projects within the MYP, but PSCo is unable to provide consistent, supported cost estimates (the pipeline’s estimated cost is $ 100 million in PSCo witness Hyde’s direct testimony and $ 104.7 million in PSCo witness Campbell’s direct testimony; four months later, in rebuttal testimony, PSCo witness Campbell estimates the cost of the pipeline to be $ 110 million and does not explain the increase) and there is no certainty what the final in-service date will be.  

f.
In Decision No. C81-1999,
 the Commission stated that, if Public Service chose to propose a full FTY in a subsequent rate case, PSCo should present, at a minimum:  (1) “data developed on a ‘current test year’ basis as defined” in the Decision (id. at 22); and (2) the forecasted test year information listed beginning on page 22, including “at least ten years of historical data to support estimates derived from an historical base” (id.).  Public Service did not provide these data in this Proceeding.  In addition, in Decision No. C09-1446, the Commission approved the feature of the settlement agreement that required PSCo to file, in its next electric rate case based on a FTY, an HTY revenue requirement study along with its proposed FTY.  In doing so, the Commission stated that it expected Public Service to provide a comparison of any proposed FTYs and HTYs in the first stages of any future rate case.  
121. OCC concludes that, historically when faced in a litigated case with the choice between an HTY and a FTY, the Commission has adopted the HTY for ratemaking purposes.  In this Proceeding, according to OCC, the evidence establishes that the Commission’s approach has provided the Company a reasonable opportunity:  (a) to achieve strong A- credit ratings; (b) to earn its authorized rate of return in recent years; (c) to increase its earnings per share; and (d) to reverse and to minimize earnings attrition.  OCC asserts that the Commission should continue to set rates using the HTY framework and that Public Service has not established that its FTYs and MYP are the better regulatory policy choice.  
5. Staff of the Commission.  

122. Staff supports adoption of an HTY in this Proceeding based on past Commission decisions in litigated rate cases and the record in this Proceeding.  In addition, Staff opposes adoption of a FTY and the MYP and argues that Public Service has failed to establish that current conditions warrant adoption of a FTY.  

123. Staff witnesses England, Reis, and Sigalla provide the bases for Staff’s support for adoption of an HTY and for its opposition to a FTY and the proposed MYP.  

124. With respect to the past Commission decisions in litigated rate cases and the evidence in this Proceeding that supports adoption of an HTY, Staff states:  


a.
An HTY has the significant advantage of implementing rates based on known and measurable expenses, with an allowance for just and reasonable costs.  An HTY also provides confidence to the Commission and others that the rates in effect will include only those assets providing utility service.  

 
b.
An HTY is a straightforward observation of the Company’s prior spending that requires an evaluation of historical expenditures in conjunction with proposed adjustments.  These fundamental rate-setting principles, employed by the Commission for decades, have worked well in balancing the ratepayer and shareholder interests.  In addition, under an HTY regime, the Company is strong financially and has good and ready access to capital markets.  The record provides no reasonable regulatory policy basis for changing the type of test year on which base rates are determined.  

125. With respect to Public Service’s failure to establish that current conditions warrant adoption of a FTY in this Proceeding, Staff states:  


a.
Public Service identifies the costs associated with additional capital investment and lack of revenue growth to offset those costs as the two principal drivers of its asserted earnings attrition and, thus, of the need to adopt a FTY in this Proceeding.  In addition, PSCo asserts that a FTY will eliminate regulatory lag and will contribute to its future financial health.  Finally, the Company states the budgeting and forecasting processes that underlie the FTY cost of service studies are solid and produce credible results.  Staff disagrees.  In addition, Staff notes that the Commission has approved FTYs only through settlements.  

 
b.
One may prove (or disprove) the existence of earnings attrition by an empirical examination of economic conditions.  There is a discrete set of conditions for the determination of the existence of earnings attrition, including:  (a) the prevailing rate of inflation; (b) extraordinary plant additions; and (c) the rate of customer growth.  Public Service has not established the existence of these conditions as to its current circumstances and, thus, has not established that earnings attrition exists.  The record shows that:  (1) prevailing rate of inflation does not support the existence of attrition because, as a result of the economic down-turn, the rate of inflation has been negligible and will not increase in the near-term; (2) extraordinary plant additions do not support the existence of attrition because the Company recovers through the PSIA the investment and costs of the pipeline system integrity-related spending; (3) at present, the Gas Department receives 81.60 percent of its revenue through existing riders and the service and facility charge, which protects the Company by providing a stable revenue stream; (4) Public Service’s claim that a FTY is needed because costs are increasing faster than revenue growth suggests that PSCo is not operating efficiently, which is in the control of management; and (5) as the Commission recognized in Decision No. C81-1999, a certain amount of earnings attrition is to be expected.  

 
The Company presents data to show that it is experiencing earnings attrition and points to the earned ROEs for 2009 and 2010, each of which was below the Company’s authorized ROEs.  In addition, the Company presents data that show the Gas Department’s earned returns for 2002 through 2012, during which time the Company under-earned in six of those ten years.
  These data are not representative of the Company’s current situation because the ten-year time period that the Company examined is the time prior to the Commission’s authorization of the PSIA, which is a dedicated rider for PSCo’s transmission and distribution integrity management program.  If one examines a period that includes the PSIA, the Gas Department’s earned returns are better.  
 
c.
Contrary to PSCo’s assertion that a FTY is necessary to reduce regulatory lag and to protect its financial health:  (1) rate riders significantly reduce regulatory lag; (2) rate riders provide an asymmetric benefit to the Company because riders assure recovery of some cost increases while the utility benefits from regulatory lag because it retains the financial benefits derived from productivity enhancements and other cost savings; (3) at present, the Gas Department receives 81.60 percent of its revenue through existing riders and the service and facility charge, which means that less than one-fifth of the Company’s revenue is affected by regulatory lag from an HTY; and (4) there is no evidence in the record to support the claim that regulatory lag compromises PSCo’s financial viability.  

 
d.
With respect to the Company’s assertion that its forecasting and budgeting processes provide reliable and credible support for the implementation of just and reasonable rates:  (1) evaluating the budgets, forecasts, and projections requires insight into PSCo’s proposed objectives and requires sufficient historical data to determine a reasonable budget for those objectives; (2) although Staff requested them, the Company failed to provide the requisite ten years of data, thus demonstrating a misunderstanding of the fundamental fact that FTYs require additional data and analyses for setting just and reasonable rates and thus acting in a way inconsistent with its behavior in Proceeding No. 10AL-963G, where PSCo produced an evaluation of its FTY using over ten years of data to validate the forecasts; (3) Staff attempted to perform a detailed examination of the Company’s FTYs but could not do so because the FTY filing contained numerous errors, the FTY filing did not contain the data necessary for rigorous analysis, and the Company made no effort to substantiate specific budgets, such as for wage increases in 2014 and 2015; (4) Public Service did not present its accounts in a manner that allows for an evaluation of spending trends or for understanding the Company’s goals (for example, after a close examination of PSCo’s O&M spending by function, Staff determined that it is extremely difficult to determine labor and non-labor spending trends due to the significant volatility caused by PSCo’s shifting a $ 6 million expenditure between accounts); and (5) based on Company testimony during the hearing (May 21 tr. at 205), Staff is of the opinion that the Company cannot separate PSIA spending from non-PSIA spending, which raises an issue with respect to forecasting FTYs.  

126. Staff concludes that the current policy of setting rates based on an HTY with appropriate adjustments is the better regulatory approach.  In addition, Staff asserts that the record does not support Public Service’s claims that it is suffering earnings attrition or otherwise requires a FTY to maintain its financial health.  

C. Discussion and Conclusion.  

127. The threshold issue in determining the type of test year to be used in this Proceeding is the extent of the Commission’s discretion to choose the type of test year.  Public Service takes the position that the 2010 amendment to § 40-6-111(2)(a)(I), C.R.S., limits the Commission’s discretion and creates a statutory preference for the type of test year sponsored by the Company.  Climax and OCC disagree, stating that the statute leaves full discretion to the Commission.  The ALJ agrees with Climax and OCC.  

128. After the 2010 amendment and as pertinent here, § 40-6-111(2)(a)(I), C.R.S., provides:  

 
If a hearing is held [on proposed tariffs], whether completed before or after the expiration of the period of suspension, the commission shall establish the rates, ..., charges, ..., proposed, in whole or in part, or others in lieu thereof, that it finds just and reasonable.  In making such finding in the case of a public utility other than a rail carrier, the commission may consider current, future, or past test periods or any reasonable combination thereof and any other factors that may affect the sufficiency or insufficiency of such rates, ..., charges, ... during the period the same may be in effect and may consider any factors that influence an adequate supply of energy, encourage energy conservation, or encourage renewable energy development.  The commission shall consider the reasonableness of the test period revenue requirements presented by the utility.  

(Emphasis supplied.)  The statute, read in its entirety, does not limit the Commission’s pre-2010 amendment discretion to select the appropriate test year.  The last sentence, on which PSCo relies to support its argument, is nothing more than direction to the Commission to consider the utility’s test year.  It does not direct the Commission to prefer or to select that test year and, thus, does not create a preference.  Public Service reads too much into this sentence.  

129. In addition, the General Assembly amended § 40-6-111(2)(a)(I), C.R.S., in 2010 against a backdrop of decades of administrative and judicial decisions affirming the Commission’s broad authority and discretion to make this type of regulatory policy decision.  In light of this history, creating a statutory preference for the test year advocated by the utility would have been a monumental change in the regulatory scheme and practice.  If the General Assembly had intended such a result, it would have amended § 40-6-111(2)(a)(I), C.R.S., to make its intention crystal clear; it did not.  The 2010 amendments does not affect, and certainly does not limit, the Commission’s broad discretion to select the test year that the Commission determines to be appropriate.  

130. The next issue to address is the standard to use in selecting a test year.  In this case, the parties advocate either a FTY or an HTY.  

131. Selection of a test year is within the Commission’s discretion and is a policy decision that the Commission makes in every rate case.  As a result, the Commission has provided guidance with respect to the standard to use:  (a) in Decision No. C81-1999 at 22, the Commission stated whether or not it will accept or reject a full FTY depends on the circumstances that exist at the time that the record is made in the rate case; and (b) in Decision No. C09-1446 at ¶ 56, the Commission stated that “the identification of a test period is just one tool the Commission may use to ensure the Company’s continued financial viability.  ...  [T]he Commission understands the merit of regulating in a fashion that allows an efficient utility to maintain strong financial health and garner favorable analyst ratings.”  

132. In addition, in this Proceeding, PSCo proposes this standard or test:  the Commission should select the test year that yields a better matching of the revenues and costs that are likely to occur during the period the rates are in effect.  
133. Lastly, but certainly not least important, there is this standard or test:  How does the FTY promote the interests of, or benefit, PSCo’s customers?  

134. In reaching her decision with respect to the appropriate test year, the ALJ kept these standards in mind.  Recognizing that there is no one “correct” standard, the ALJ uses a mix of the standards and concepts and does not select one to the exclusion of the others.  Ultimately, the choice of test year is a matter of choosing regulatory policy; this choice is not fact-dependent.  

135. The ALJ now addresses the test year selected.  Considering the entire record of this Proceeding, considering Commission regulatory policy, considering the arguments of the Parties, and considering the standards discussed above, the ALJ selects an HTY and not a FTY.  The ALJ finds that the HTY advocates have met their burden of proof.  

136. On balance, the ALJ finds the arguments of Climax, OCC, and Staff to be persuasive; to be supported by the record; and to articulate the rationales underpinning the preferable regulatory policy.  The ALJ selects the HTY for these reasons, among others:  (a) while making the adjustments may be complicated, an HTY can be made sufficiently forward-looking by using known and measurable adjustments; (b) because it begins from the Company’s books and records, an HTY is not a hypothetical construct and, thus, can be audited; (c) the Commission, the Company, and interested parties understand the HTY concept and have decades of experience working within the HTY process to determine revenue requirement; (d) an HTY has worked, and continues to work, well; (e) an HTY has not affected PSCo’s ability to raise capital and to remain financially viable; (f) because an HTY is intuitively obvious, ratepayers more easily can understand rates established using an HTY; (g) an HTY is the more flexible regulatory approach because the Commission has options that it can use, and has used, when necessary to address specific issues raised by the Company; and (h) on balance, an HTY better promotes the interests of the Company’s ratepayers because it is fairer to them than is a FTY.  

137. As discussed above, the Company’s unrefuted and unrebutted evidence establishes that using an HTY to determine revenue requirement and to set base rates has not hindered Public Service’s ability to achieve and to maintain a strong A- credit rating and overall strong financials.  
138. Selecting an HTY necessarily includes continuation of regulatory lag, which is a beneficial and valuable attribute of the HTY.  The Commission acknowledged the value and the benefit of regulatory lag when it said that an HTY, “with its regulatory lag, actually provides incentives for efficiency between rate cases for regulated utilities such as PSCo.”  Decision No. C96-1235 at 3 & n. 1; see also Decision No. C12-0070, issued on January 20, 2012 in Proceeding No. 11M-951E, at ¶ 43; Decision No. 81320, issued on September 19, 1972 in I&S Docket No. 717, at 51 (to the same effect).  In addition, the Commission need not adopt a FTY in order to address, when appropriate, the negative impacts of regulatory lag.  As the Company recognizes and applauds, the Commission has taken steps to mitigate the impact of regulatory lag (e.g., by approving rate riders; by changing regulatory principles, methods, or approaches) when the Company has demonstrated the need for mitigation.  In doing so, the Commission has achieved a reasonable balance between reducing regulatory lag and encouraging PSCo’s efficiency.  The ALJ perceives no reason to change this process.  

139. In conclusion, the ALJ finds no reason to change or to alter a regulatory approach that has been proven successful and under which the Company has been successful.  

140. In Decision No. C13-0064 at ¶ 15, the Commission stated that “Public Service, as the proponent of a rate increase, shall have the burden of going forward and the burden of proof as to the FTY case it has filed.”  The ALJ finds that the Company did not meet its burden of proof as to adoption of its FTY.
  In addition, the ALJ finds persuasive the arguments presented by Climax, OCC, and Staff and agrees with their criticisms of the FTYs presented by Public Service in this Proceeding.  

141. As detailed above, the Company asserts these bases in support of adoption of its FTY:  (a) the Company is experiencing earnings attrition as a result of the Company’s facing a period of significant capital investment coupled with stagnant or declining revenue growth; (b) the effects of regulatory lag must be limited in order to assure the Company’s continuing financial health; and (c) the Commission can rely on the FTYs as the basis for determining rates because the FTYs are based on a sophisticated, comprehensive, accurate, and reliable budgeting and forecasting process.  The Company’s presentation -- evidence and arguments -- is not well-founded and is not persuasive.   

142. As defined by the Commission, “[t]he term ‘attrition’ refers to the erosion of a utility’s earning power through dramatic increases in costs and/or rate base far in excess of revenue increases due to factors beyond the utility’s control (e.g., rapid inflation).”  Decision No. C93-1346 at 30 & n.14.  One may prove (or disprove) the existence of earnings attrition by an empirical examination of economic conditions.  The Commission has identified the following as the standard causes of earnings attrition:  high rate of inflation, high interest rates, and rapid expansion in utility facilities.  

143. The record shows that the rate of inflation has been, is, and will continue to be (at least in the short-term) low.  The record shows that interest rates have been, are, and will continue to be (at least in the short-term) low.  Neither is a basis for a finding that the Company is suffering earnings attrition.  

144. Rapid expansion of PSCo’s facilities is the remaining possible basis for a showing of earnings attrition.  The Company’s current situation does not satisfy this basis because there has been no dramatic increase in costs given that the Company-identified capital investment cost driver is adequately addressed recovery of pipeline system integrity-related costs and expenditures through the PSIA and by recovery of the Cherokee Pipeline-related costs through Allowance for Funds Used During Construction (AFUDC), construction work in progress (CWIP), or a rate case.  There are no factors that are beyond the Company’s control that are driving PSCo’s costs.  
145. Another indication of earnings attrition is the Company’s actual rate of return being consistently below its authorized rate.  The record shows:  (a) for 2012, PSCo posted earnings per share of $ 0.90, and this represents about a 10 percent increase over 2011; and (b) since 2000, PSCo has earned above its authorized ROE in 4 out of 12 years.  The fact that Public Service earned in excess of its authorized rate of return in several of the past ten years is evidence that earnings attrition, to the extent it may occur, is not a persistent problem for the Company.  A certain amount of earnings attrition is to be expected and, to some extent, is within the control of management.  The Company is not facing a serious threat of earnings attrition that cannot be addressed in ways other than adoption of a FTY.  

146. In its testimony, Public Service proves its strong credit rating and overall financial health and strength.  Public Service shows that it has strong access to capital markets to fund large, ongoing capital investments.  To the extent the Company may not have achieved its authorized return in any year or years, this fact does not appear to have affected the market’s positive perception of the Company, as reflects in its A- credit rating and access to capital.  
147. Finally, PSCo’s failure to achieve its Commission-approved ROE, without more, is not evidence of earnings attrition because the approved ROE is not a guarantee.  
148. The Company asserts that a FTY limits the effects of regulatory lag and, thus, assures the Company’s continuing financial health.  For these reasons, and for the reasons discussed by Climax, OCC, and Staff, the ALJ finds this unpersuasive:  (a) the Commission has developed tools and methods to reduce regulatory lag within the context of an HTY, and a FTY is not necessary to mitigate regulatory lag; (b) given the unrebutted testimony about the Company’s current financial health and financial strength, the Commission’s actions to reduce regulatory lag, taken within the context of an HTY, have proven sufficient to allow the Company to enjoy strong financials; and (c) the Company has underplayed the impact of management decisions and the ability of management to control costs.  

149. The Company asserts that the Commission can rely on its FTYs as the basis for just and reasonable rates because the FTYs rest on sound, reasonable, and reliable forecasts and budgets.  The ALJ is not persuaded because:  (a) as demonstrated repeatedly throughout this Proceeding, the forecasts and the budgets are constantly moving targets, both during their development and during their implementation (see examples identified by Climax, OCC, and Staff, above); (b) when confronted with concrete examples of discrepancies and variances between the budgeted number and the booked number for specific items, the Company asserts that any one variance or inconsistency is unimportant because PSCo can, and will, adjust operations and redirect spending so that overall its cost of service remains relatively on-target (see discussion of Company’s position, above); (c) in the ALJ’s opinion, this makes it almost impossible for anyone outside the Company to pin down what the Company is doing, how much it is spending, and on what; (d) for the reasons discussed by OCC, the Company has a natural incentive to manipulate its forecasts and budgets to increase its revenue requirement; and (e) the record is murky, at best, concerning the areas of expected capital expenditures and the magnitude of those expenditures because the PSIA investments and the non-PSIA investments are intermingled in some instances and not in others.  

150. In addition, there is a natural information asymmetry between the Company and those outside the Company (including the Commission) because PSCo has the more complete and better knowledge of its operations.  This information asymmetry is exacerbated in the forecasting process and the budgeting process because persons outside the Company are not familiar with these processes and because the processes involve many centers of responsibility and generate a large number of work papers.  For example, in this Proceeding, the Company produced, on a CD-ROM, an Audit Trail Map 2013-2015 to assist the Commission and the Parties.
  The Audit Trail Map  
is an Excel spreadsheet that includes the detailed 2013 through 2015 budget data used as inputs to the FTY cost of service studies as presented by the [Company’s] budget witnesses in this case.  The data presented in [Exhibit DAB-11] ... can be filtered and summarized by FERC [Federal Energy Regulatory Commission] 

accounts and equals the expenses presented in the [FTY] revenue requirement study.  

Hearing Exhibit No. 5 at 4:8-13.  The Audit Trail Map 2013-2015 contains 34,676 pages and is intended to serve as the starting point for audit of the Company three FTYs.  It is current as of the filing of the Company’s direct case, but there is nothing in the record that updates this document to reflect the FTY changes made during the course of this Proceeding or to reflect the changes (such as project delays) acknowledged by the Company during the hearing.  

151. Moreover, the Company’s forecasting process contains a substantial component of judgment.  In the limited time available in a rate case, one not familiar with the process and with the Company’s internal objectives cannot acquire sufficient information:  (a) to identify or to know all the assumptions contained in the budget and forecasts; (b) to understand the assumptions; and (c) assuming one understands the assumptions, to determine whether the assumptions are reasonable and are implemented correctly.  In addition, the record suggests that the Company prepares forecasts for reasons other than preparing the budget.  If a forecast is prepared for a non-budget-related reason and then is used to prepare the Company’s budget, it is not clear that this is an appropriate use of the forecast because the assumptions used may not be appropriate for ratemaking.  This further complicates examination of the forecasts and budgets.  

152. There is an obvious need for a tremendous amount of information in order to audit or to analyze the forecasts and budgets underpinning the Company’s FTYs.  Relying on Decision No. C13-0064 at ¶ 13, the Company takes the position that it satisfied this need when it produced the Commission-ordered HTY in Hearing Exhibit No. 6.   This view is incorrect.  

153. In Decision No. C13-0064 at ¶ 13, the Commission states (in pertinent part):  

[I]t is important to the Commission and its advisors that an HTY is submitted into the record as a basis for evaluating the FTY sponsored by Public Service.  The HTY we are directing Public Service to submit should be the HTY, including all pro forma adjustments, that Public Service would have submitted had Public Service sought to use an HTY as the basis for its revenue requirements showing.  The additional point of reference provided by an HTY is necessary for the Commission to perform a full investigation of the FTY.  

(Emphasis supplied.)  The Commission is clear that the ordered HTY is a basis, but not the basis, for evaluating PSCo’s FTY.  The Commission is clear that the ordered HTY is an additional piece of information, but not the only additional information, that Public Service is to provide as a point of reference or comparison to its proposed FTYs.  

154. OCC and Staff take the position that, in order to do a comprehensive analysis or audit, they need to have ten years’ worth of data and that the Company is required to produce those data.  Neither OCC nor Staff provides a citation to a Commission decision in a natural gas rate case that requires the Company to provide the data.  In addition, neither OCC nor Staff sought to compel the Company to provide the data.  In any event, the issue is now moot in this Proceeding.  

155. To address this issue for the next natural gas rate case in which the Company seeks to use a FTY, the ALJ will order the following:  

 
a.
If PSCo files a FTY in a future Gas Department rate case, it must provide with its direct testimony the HTY, including all pro forma adjustments, that PSCo would have submitted had it sought to use an HTY as the basis for its revenue requirements showing.  

 
b.
If PSCo files a FTY in a future Gas Department rate case, it must provide a line-by-line comparison with a historical test year, together with adequate explanations for all deviations.  

 
c.
If PSCo files a FTY in a future Gas Department rate case, it must provide ten years’ worth of data to validate its forecasts.  

D. Commission-Ordered HTY Cost of Service Study.  

156. As discussed above, Public Service filed a Commission-ordered 2012 HTY study in this Proceeding.  Hearing Exhibit No. 6 at Exhibit DAB-22.  As discussed above, Decision No. C13-0064 requires the Company to file an HTY for the period October 2011 through September 2012 and to include in that filing all pro forma adjustments that Public Service would have submitted had Public Service sought to use an HTY as the basis for its revenue requirement showing.  In Hearing Exhibit No. 6, Public Service explains the Commission-ordered HTY study that it submits.
  

157. In Hearing Exhibit No. 7, Public Service provides testimony that responds to the HTY revenue requirement advocated by Staff and the HTY revenue requirement advocated by OCC; that contains corrections and updates; and that the adjustments in its rebuttal testimony.  The final Commission-ordered HTY filed by Public Service is Hearing Exhibit No. 7 at Exhibit DAB-22 (2nd revised).  

158. Public Service explains that the starting point in developing the 
Commission-ordered HTY study presented in this case is the actual data as reported in the Company’s books and records for the 12 months ending September 30, 2012.  Public Service uses rate case principles from previous cases to calculate the cost of service.  In developing the Commission-ordered HTY study, Public Service makes accounting adjustments, 
Commission-ordered adjustments, and pro forma adjustments to the actual data (i.e., book numbers) to derive test year costs and expenses.  

159. There are three types of adjustments that one may make to the actual, historical, booked cost, or expense data:  (a) accounting adjustments; (b) Commission-ordered adjustments; and (c) pro forma adjustments.  

160. Accounting adjustments are made:  (a) to add or to eliminate certain accounts that should or should not be included in the base rate calculation; and (b) to add or to eliminate expenses that should or should not be included in the base rate calculation.  Most typically, the adjustments relate to costs that are covered by riders, such as the Demand Side Management Cost Adjustment or the Gas Commodity Adjustment (GCA).  

161. Commission-ordered adjustments are derived from previous Commission rulings on the accounting treatment of certain expense accounts.  For example, advertising expenses incurred for marketing, promotional, community relations, image, and political purposes are costs that the Commission has specifically ordered be eliminated.  The Commission has also ordered the removal of certain entertainment expenses from the cost of service study in the past.  

162. Pro forma adjustments are made to test year results in order for that period to be representative of certain future conditions.  Adjustments are made for known and measurable changes occurring both in the test year (in-period adjustments) and up to one year after the end of the test year (out-of-period adjustments).  The out-of-period adjustments reflect costs expected, with a high degree of certainty, to occur within one year after the end of the test period.  

163. The pro forma adjustments made by Public Service in the Commission-ordered HTY study include:  (a) wage increases for bargaining unit employees effective May 28, 2012 and May 27, 2013; (b) wage increases for non-bargaining employees effective October 1, 2012 and March 16, 2013; (c) pension and benefits expense increases in 2013 based on the Company’s most recent actuarial study; (d) Commission administration fees effective July 1, 2012; (e) changes in insurance premiums effective during the test period or that have occurred after the test period; (f) annualized year-end depreciation expenses; (g) increases in property taxes due to the passage of several school district measures and other tax amendments in 2012 local elections; and (h) reductions in natural gas liquids revenues due to changes in future gas supplies.  Intervenors took issue with most of these adjustments.  The ALJ discusses these issues below.  

164. Having decided that the appropriate test year is the 2012 HTY, the ALJ must determine the appropriate adjustments to the HTY based on the arguments of the Parties with respect to the adjustments they propose be made to the HTY.  In the record in this Proceeding, Public Service, Staff, OCC, and Climax propose adjustments to the inputs or overlays in the 2012 HTY.  
165. In this Decision, the ALJ will determine the regulatory principles, appropriate inputs, and appropriate overlays to the 2012 HTY as filed by Public Service in Hearing Exhibit No. 6 at Exhibit DAB-22 and as modified in Hearing Exhibit No. 7 at Hearing Exhibit DAB-22 (2nd Revised).  Based on the rulings on these issues, the ALJ will decide what the revenue requirement and the excess/deficiency will be for the development of the GRSA.  

E. Undisputed Accounting and Regulatory Principle Overlay.  

166. In the Commission-ordered HTY cost of service study presented in Hearing Exhibit No. 6 at Exhibit DAB-22 and explained in Hearing Exhibit No. 6 at Exhibit DAB-24, Public Service uses numerous adjustments and regulatory principles adopted by the Commission in the Company’s previous general rate cases.  In determining the revenue requirement that it would propose or would support, an intervenor could address:  (a) the concept of an adjustment; (b) the inclusion or exclusion of an adjustment; (c) the dollar amount of an adjustment; or (d) all of the foregoing.  By far, the most common issue addressed by the Intervenors is the dollar amount (value) of an adjustment and not the adjustment itself.  

167. The ALJ has reviewed the record concerning the HTY and the positions taken or not taken by the Parties in this Proceeding.  Interveners do not question the majority of the booked data and of the adjustments used to develop and to calculate the HTY revenue requirement filed by the Company.  Although they have disagreements with Public Service on the values to be used in certain adjustments, for the most part, Intervenors do not question, or raise an issue with respect to, the usefulness or appropriateness of the adjustments themselves.  

168. Attachment A to this Decision is a list of the adjustments the Company made when it developed the Commission-ordered HTY study as to which the Parties agree in concept and, sometimes, agree with respect to the value (if applicable) assigned to the adjustment.  

VIII. RATE BASE  

169. Rate base represents the investor-supplied plant facilities and other investments required in providing utility service to customers.  The utility is allowed a reasonable opportunity to earn a fair rate of return on rate base.  

170. Rate base is:  



Plant in service  



less:

accumulated depreciation  



plus/less:
working capital  



plus:

utility materials and supplies  



less:

deferred income taxes  



plus/less:
other deferred items  

A. Year End Rate Base or Average Year Rate Base.  

171. The Year End rate base method uses the plant assets as they exist at year end as the rate base in the calculation of revenue requirement.  The Company advocates the use of 
year-end rate base.  

172. The Average Year rate base method weights each month of the year equally in terms of the inflow and outflow of plant assets and uses a 13-month average in the calculation of revenue requirement.  OCC and Staff advocate the use of an average year rate base.  
1. Positions of the Parties.  

a. Public Service Company.  

173. For the HTY, Public Service calculates rate base using a Year End method, with the exception of:  (a) other inventory balances and non-plant rate base items; and (b) Cash Working Capital.  In Hearing Exhibit No. 6 at Exhibit DAB-22, Public Service quantifies the Year End jurisdictional Net Original Cost Rate Base at $ 1,306,930,389.  In March 2013 Public Service filed a corrected Exhibit DAB-22, which revised the jurisdictional rate base upward to $ 1,308,406,048.  In Hearing Exhibit No. 7 at Exhibit DAB-22 (2nd Revised), Public Service revises the jurisdictional Year End rate base upward to $ 1,347,808,385.  

174. Public Service initially supports its use of a Year End rate base on these rationales:  (a) when filing an HTY, the Company consistently uses a Year End rate base; (b) the Commission consistently has approved the use of Year End rate base to alleviate the consequences of earnings attrition; and (c) Public Service is experiencing earnings attrition.  

175. Public Service asserts that the Commission has a long-standing policy that favors the use of Year End rate base, citing Decision No. 85724, issued on September 24, 1974 in I&S Docket No. 868, in which the Commission approved the use of Year End rate base.  The Company states that, from 1974 to 2002, the Commission used the regulatory principle of Year End rate base.  The Company states that the Commission adopted Average Year rate base in 2002 in Proceeding No. 02S-315EG.  The Company notes that its three gas rate cases filed since 2002
 have settled; and, therefore, the use of an Average Year rate base in one case in 2002 does not establish a change in policy from the long-standing use of Year End rate base.  

176. To support its claim of earnings attrition, Public Service:  (a) cites the pipeline system integrity programs and initiatives as extraordinary utility plant additions that create the unique circumstance that justifies the use of Year End rate base; (b) points to its earned ROEs in 2009 and 2010, each of which was below the Company’s authorized ROE; (c) presents an exhibit of the Gas Department’s earned returns for 2002 through 2012 that shows that the Company under-earned in six of those ten years;
 and (d) points to growth in non-PSIA utility plant in 2013, 2014, and 2015 which is principally, if not exclusively, the result of the Cherokee Pipeline project coming in-service.
  

177. While acknowledging that the regulatory matching principle is an important guideline for revenues and costs, Public Service notes that the Commission has deviated from the strict application of the matching principle when warranted.  The Company contends that deviation from strict application is warranted here because the matching principle does not produce the forward look at the Company’s cost of providing service that is necessary in ratemaking.  To achieve that forward look, the Company contends that rate base should include Year End, the most currently known balance.  In any event, Public Service suggests that, in actuality, the Average Year rate base does not provide the accurate match of revenues and expenses suggested by OCC.  

b. Office of Consumer Counsel.  

178. OCC recommends the use of Average Year rate base because, in its view, Average Year more accurately reflects the HTY rate base than does Year End rate base and because Public Service has not established the existence of the extraordinary circumstances that warrant the use of Year End rate base.  OCC calculates the adjustments necessary to convert Public Service’s Year-End rate base to an Average Year rate base for the test year.  The original calculation resulted in an adjustment to rate base of $ 45,737,666.  OCC later corrects (and reduces) the adjustment to $ 47,574,047.
  The OCC’s final total adjusted rate base for the HTY is $ 1,199,466,151.
  

179. OCC begins from the premise that the Commission’s traditional practice is to calculate rate base using the Average Year method and that the Commission has set rates using this method in each natural gas rate case since 2002.  OCC:  (a) asserts that the Commission permits the use of Year End rate base only in extraordinary circumstances; (b) disagrees with the Company’s assertion that Gas Department infrastructure investments justify the use of Year End rate base; (c) asserts that Year End rate base is wrong conceptually because it results in a mismatch between revenues and expenses; and (d) states that the failure to achieve the authorized ROE is not evidence of earnings attrition because the approved ROE is not a guarantee.  

To Public Service’s assertion that Gas Department infrastructure investments constitute extraordinary circumstances that justify the use of Year End rate base, OCC responds:  (a) while significant, the cited infrastructure investments relate principally to pipeline system integrity management and meter replacement and the Commission addressed the potential strain on earnings caused by this investment when it approved the PSIA rider; (b) the mismatch between revenues and expenses in the Year End rate base violates the matching principle of accounting and results in an understatement of the income-producing capability of the plant investment; (c) the growth in non-PSIA plant is principally the Cherokee Pipeline project, and the Cherokee Pipeline is not included in the HTY rate base and revenue requirement because it is 

180. not expected to come into service until October 2014; and (d) Public Service ignores the revenue side of the equation, meaning that the Company will be compensated for this project through the accumulation of AFUDC.  

181. Public Service uses the Average Year method to calculate the rate base used in the Company’s FTYs for 2013, 2014, and 2015.  OCC points out that there is an evident contradiction between:  (a) the Company’s justification and use of the Average Year rate base in its FTY models; and (b) its use of Year End rate base in the Commission-ordered HTY because, PSCo argues, the Commission’s standard regulatory practice is to use Year End rate base.  OCC states that the Company’s use of Average Year rate base in its advocated FTYs is some evidence that the Company acknowledges the Commission’s preference for Average Year rate base.  

c. Staff of the Commission.  

182. Staff recommends the use of Average Year rate base because, in Staff’s view, Average Year more accurately reflects the HTY rate base than does Year End rate base and because Public Service has not established the existence of the extraordinary circumstances that warrant the use of Year End rate base.  

183. Staff uses an Average Year rate base in the calculation of its HTY revenue requirement.  Staff’s HTY cost of service model originally produced a net original cost rate base of $ 1,004,878,138.
  Staff’s adjusted jurisdictional Average Year rate base recommendation is $ 967,610,110,
 a corrected calculation that was introduced and presented at hearing.
  

184. In support of Average Year rate base, Staff asserts: (a) historically, the Commission prefers to use Average Year rate base; (b) the Commission has used Year End rate base only in extraordinary circumstances, principally when earnings attrition is established; (c) Public Service has the burden to establish that earnings attrition, or other extraordinary circumstance, exists that warrants the use of Year End rate base; and (d) in this Proceeding, Public Service has not established that earnings attrition or other extraordinary circumstance exists.  As a consequence, Staff states that Average Year rate base should be used in this case.  

185. According to Staff and as discussed above with respect to determination of the test year, by an empirical examination of economic conditions, one may ascertain the existence of earnings attrition.  The relevant economic conditions are:  (a) the prevailing rate of inflation; (b) whether there are extraordinary utility plant additions; and (c) the rate of customer growth.  

186. Staff examines these conditions in the context of the test year and determines that none exists because:  (a) data establish the historically low prevailing rate of inflation during the HTY; (b) the Company’s earnings attrition analysis is flawed because the time period used by the Company predates the authorization and implementation of the PSIA; (c) an analysis that removes the plant additions that are recovered through the PSIA and that uses the correct time period establishes that Public Service has no extraordinary non-PSIA natural gas plant additions; and (d) the rate of customer growth, while stagnant or negative, is insufficient, standing alone, to support a finding of earnings attrition.  Based on the record, Staff asserts that Public Service earnings attrition does not exist and that there are no extraordinary conditions that warrant the use of Year End rate base.  

187. Staff concludes that Public Service does not present evidence adequate to establish the existence of the extraordinary circumstances necessary to overcome the regulatory principle that favors the use of Average Year rate base.  Staff recommends the use of Average Year rate base for calculation of the HTY revenue requirement.  

2. Discussion and Conclusion.  

188. In Public Service’s 1993 fully-litigated rate case, the Commission discussed Average Year rate base and Year End rate base and stated:  

 
In previous decisions, the Commission has stated that in most cases average rate base more accurately reflects the relationship between test year investments, revenues, and expenses than a year-end rate base.  However, the Commission also has acknowledged in prior decisions that the use of year-end rate base may be proper in special circumstances, for example, to combat some potential sources of attrition beyond control of the Company, such as growth in plant, especially plant that is non-revenue producing like the Customer Information System (“CIS”).  

 
We agree with[Public Service] that in this proceeding average rate base does not account for significant investments which are now in service.  For example, the Company has installed and placed into service approximately $50 million of pollution control equipment, the Comanche baghouse, which was not included in the historical test year.  In his oral rebuttal testimony Mr. Kelly noted that the Comanche baghouse was in service (i.e., used and useful) and that the revenue requirement impact of allowing this investment into rate base would have been approximately $5.0 million.  The Company also pointed out that the new CIS, entailing total capital expenditures of approximately $52 million, was implemented in August 1993, also outside the test period.  

 
We find that these major capital expenditures are out-of-the-ordinary and are not sufficiently accounted for in the average rate base method.  Moreover, these significant and necessary capital investments are non-revenue producing.  A qualitative consideration of these expenditures in this decision through the use of a year-end rate base entails no risk of unduly distorting test year interrelationships.  In view of these findings, we conclude that in this specific case, the year-end figure should be used, as there is evidence that there will be some attrition beyond the control of the Company.  

Decision No. C93-1346 at 39-40 (emphasis supplied).  The ALJ uses this type of analysis in this Proceeding.  

189. The ALJ agrees with the Parties that the Commission has adopted either Average Year rate base or Year End rate base at various times in the past, and each of the parties cites rulings in support of its conclusions.  The ALJ observes that, in each instance, the Commission considered a particular set of facts and evidence when it made its ruling on rate base calculation.  In determining the method of rate base calculation in this Proceeding, the ALJ looks at whether the record establishes the existence of special circumstances (in this case, earnings attrition) that warrant the use of Year End rate base.  

190. The ALJ finds that the use of achieved earnings may be useful as a broad indicator of the existence of earnings attrition but ultimately is inconclusive as a determining factor as to the existence of earnings attrition.  First, as the OCC correctly points out, ROE is not guaranteed and represents only an opportunity to earn a certain return.  Second, the ALJ agrees with Staff that the Commission acknowledged in Decision No. C81-1999 that a certain amount of earnings attrition is to be expected and, to some extent, is within the control of management.  Third, as discussed above, the evidence does not establish a consistent pattern of earnings attrition.  Thus, the ALJ is not convinced that the under-earnings cited by Public Service are sufficient to justify the use of Year End rate base.  

191. With respect to which method better effectuates the matching principle in the context of an HTY, the ALJ notes that PSCo witness Blair aptly observes that, “whether we use an average rate base or a year-end rate base [in an HTY], we are not going to achieve a perfect match of investments, revenues and costs[.]”  Hearing Exhibit No. 7 at 9:5-8.  The ALJ agrees and notes that:  (a) the matching of costs and revenues is an imperfect analysis; (b) a decision on which method to use should not rest solely on the matching principle criterion; and (c) other factors, such as whether special circumstances exist, are more informative or germane to arriving at a conclusion.  

192. The ALJ finds unconvincing the Company’s argument that the pipeline system integrity costs are a unique circumstance that justifies the use of Year End rate base.  The Commission approved the PSIA rider to recover those costs separate from, and more quickly than, costs recovered in rate base; and the Company earns a return within the PSIA.  In addition, while Public Service expects to incur the majority of the PSIA-related costs in the future, there is no assurance that they will be incurred or (if incurred) when they will be incurred.  For these reasons, the ALJ does not find persuasive the Company’s position that the pipeline system integrity costs demonstrate the existence of earnings attrition.  

193. The ALJ finds equally unavailing the Company’s assertion that the growth in 
non-PSIA utility plant in FTYs 2013, 2014, and 2015, specifically the Cherokee Pipeline project, is an unusual circumstance or that it establishes the existence of earnings attrition.  The ALJ finds the OCC’s reasoning to be sound on this issue and concludes that the Cherokee Pipeline is unlikely to cause significant earnings attrition.  

194. As to the additional criteria introduced by Staff (i.e., the prevailing rate of inflation and customer growth), Public Service presents no specific evidence to controvert Staff’s conclusions; and the ALJ has addressed these factors above.  The ALJ relies on the uncontroverted evidence introduced by Staff with respect to these criteria.  

195. Fundamentally, the determination of the method of calculating rate base should rest on the evidence presented in this Proceeding and should be guided by the Commission discussion in Decision No. C93-1346 (quoted above).  All parties agree conceptually that the decision to use Average Year or Year End rate base involves establishing the existence of earnings attrition.  Based on the evidence presented, the ALJ determines that earnings attrition, under which a Year End rate base may be applied, has not been established.  The ALJ will order that the HTY rate base be calculated according to the Average Year method.  

196. There is significant divergence in this Proceeding with regard to the correct average rate base.  As part of the revenue requirement workshop that will be conducted prior to the conclusion of this Proceeding, the ALJ will order Public Service to determine an average net jurisdictional rate base consistent with the discussion above.  

B. Prepaid Pension Asset.  

197. The prepaid pension asset consists of shareholder contributions to the Company’s pension plan that have not been reimbursed by ratepayers and, at present, is included as a component of rate base.  Staff seeks to remove this asset from rate base.  

1. Positions of the Parties.  

a. Staff of the Commission.  

198. Staff recommends that pension contributions in excess of those recovered from ratepayers no longer be included in rate base.  It makes an adjustment to Exhibit DAB-22 in Hearing Exhibit No. 6 that:  (a) removes pension contributions entirely from rate base; (b) adjusts for deferred taxes; and (c) reduces net rate base by $ 60,585,989.  

199. Staff’s recommendation is based on its assertion that changed conditions -- the Pension Protection Act of 2006
 and 2008 market losses
 -- no longer make it reasonable to include rate base shareholder contributions to the pension plan and investment earnings and to permit the Company to profit off the financing of this employee benefit.  
Staff identifies the prepaid asset as one of the fastest growing components of rate base, accounting for nearly one-quarter of rate base growth over the period 2003 to 2013.  According to Staff, most states, including some Xcel Energy jurisdictions, do not allow utilities to include the prepaid pension asset in rate base.
  Staff states that circumstances have changed since the Commission approved Public Service’s including the prepaid asset in rate base.  As a result, Company contributions to the pension, and the investment income on those payments, should no longer be included in rate base and should no longer be allowed to earn a return.  In addition, Staff is concerned that the prepaid asset is pushing pension costs into the future, masking the full cost of the pension plan.  
200. The Company argues that the prepaid pension asset should be included in rate base to provide a corresponding return to the shareholder in exchange for the lowered pension expense.  The Company asserts that the prepaid asset is a “good deal” and an “exceptional value” that provides a direct benefit for ratepayers because it lowers the cost of the pension expense.  

201. Staff disputes these claims.  Staff agrees that the prepaid asset reduced the pension expense charged to ratepayers until 2011 and states that this may have been a benefit to ratepayers.  Staff states that, since 2011, the prepaid asset has been increasing the pension expense charged to ratepayers above the service cost and that the effect of the prepaid asset on pension expense is only part of the equation.  Staff states that the Company’s calculation fails to include all the costs associated with the prepaid asset because the effect of the prepaid asset on pension expense does not include the cost of allowing Public Service to earn a return on rate base.  Staff asserts that, by including these costs in rate base, the prepaid asset likely will always be a bad deal for ratepayers because the weighted average cost of capital (which the Company earns on its rate base) likely always will be higher than the investment return on assets in the pension plan.  

b. Climax Molybdenum Company.  

202. Climax supports Staff’s position that the Company should not be allowed to include the costs of its pension asset in rate base.  Climax states that the growth of the pension asset as a percentage of rate base has led to a situation where the Company receives very large returns on an asset that does not directly benefit customers.  

c. Public Service Company.  

203. The Company asserts that neither Staff nor Climax provides good grounds for changing the Commission’s long-standing treatment of the prepaid pension asset.  According to the Company, Staff is incorrect that there are changed circumstances that warrant changing the Commission’s historical treatment of the prepaid pension asset.  The Company argues that, because the contributions are mandated by the Pension Protection Act, this situation is analogous to the circumstances in the early 1990s when the ERISA and the Internal Revenue Service mandated contributions that exceeded pension expenses derived pursuant to accounting principles and, as a result, the Commission first allowed the prepaid pension in rate base.  Public Service states it has shown that its pension plan is a reasonable and necessary component of the total compensation package that it provides to its employees.  This, in turn, benefits customers because it enables the Company to attract, to retain, and to engage the highly-skilled workforce that the Company needs to deliver utility service to its customers as efficiently and effectively as possible.  

204. The prepaid pension asset associated with the pension plan provided to Xcel Energy Services employees is not included in the prepaid pension asset even though, according to the Company, those employees provide beneficial services that enable Public Service to deliver gas service to its retail gas customers.  The Company offers this as another reason the Commission should find its level of the prepaid pension asset to be reasonable.  

205. Moreover, the Company disputes Staff’s claim that most states do not allow utilities to include the prepaid pension asset in rate base.  Citing the Oregon Study, Public Service asserts that a majority of states allow the prepaid pension asset to be included in rate base for ratemaking purposes.  

206. Further, the Company points out that its rate base includes liabilities as well as assets and that this is similar to income taxes.  Public Service states the difference in timing between when income tax expense is recognized and when it is actually paid results in a liability (accumulated deferred income taxes or ADIT) that reduces the Company’s rate base, which in turn reduces customer rates.  Staff disputes this analogy, claiming that ADIT is not comparable to the prepaid pension asset.  

2. Discussion and Conclusion.  

207. The record in this proceeding contains a robust discussion regarding the appropriate treatment of the prepaid pension asset.  Staff has provided informative evidence regarding this issue.  

208. The nub of this issue is the undeniable fact that the prepaid pension asset that was once positive (and thus reduced rate base) is now negative (and thus increases rate base).  This is an insufficient basis for changing the regulatory treatment of the prepaid pension asset.  The Company has demonstrated that the prepaid pension asset is a benefit to ratepayers because it allows the Company to attract and to retain the highly-skilled workforce necessary to provide natural gas service.  In addition, the ALJ is persuaded that the 2008 market losses are not permanent and that their effects will be diluted, if not eliminated, over time.  Finally, the ALJ is persuaded by the Company’s argument that the current situation is analogous to the circumstances that originally led to allowing the prepaid pension asset in rate base.  Staff has not shown that its proposed disallowance is the better regulatory principle under these circumstances.  

209. The ALJ finds no changed circumstances sufficient to warrant a change in the treatment of the prepaid pension asset.  The prepaid pension asset will remain in rate base for the purpose of calculating the revenue requirement.  The ALJ will not adopt Staff’s recommended adjustment to rate base.  

C. Long-Term Debt Interest in Cash Working Capital.  

210. The cash working capital (CWC) allowance is in rate base to compensate investors for investor-supplied funds used to provide the day-to-day cash needs of the utility.  The Company uses a lead-lag study to measure these cash needs.  No party takes issue with the method of the lead-lag study presented in this Proceeding.  

211. The sole issue regarding the CWC allowance in this case is whether or not to include the interest on long-term debt in the CWC calculation.  

1. Positions of the Parties.  

a. Office of Consumer Counsel.  

212. OCC advocates the inclusion of interest on long-term debt in the calculation of CWC.  Given the purpose of CWC, OCC maintains that Public Service’s long-term debt interest payments represent significant cash outlays by the Company, just like its payroll costs and payments to vendors.  Therefore, these significant cash outlays for interest payments should be recognized in the lead-lag calculation.  OCC’s adjustment decreases CWC by $ 4,437,922.
  

213. As support for its position, the OCC refers to the Commission discussion in Decision No. C09-1446
 that, according to OCC, includes the three axioms regarding what components properly may be included in CWC:  

(1) CWC is money put forth to meet expenses; (2) the only factors that change the level of cash working capital are the net lag days between receipt of revenues and payment of expense, and the size of the cash expenses; and (3) an out-of-pocket cash flow is not a CWC expense, if it flows to a second pocket of the same party.  [Under this approach, if] an item meets the criteria of the first two axioms, and is not eliminated by the third axiom it should be included in [the CWC].  

Decision No. C09-1446 at ¶ 60.  In that Decision, the Commission adopted OCC’s position with respect to including interest on long-term debt in the calculation of CWC.  

214. Specifically, OCC states:  (a) the Company’s payments to its bond holders are a regular expense that the Company must pay for the use of borrowed funds to purchase plant and equipment; (b) Public Service’s rates include an identifiable amount that compensates the Company for interest payments made to bondholders for that portion of its rate base being financed by long-term debt; (c) because the Company’s long-term interest payments are only made semi-annually and the Company collects funds from its customers monthly, there is a net lag between the Company’s receipt of revenues and its payments on long-term debt; and (d) Public Service’s bondholders are clearly outside of the Company; therefore, payments to them are out-of-pocket expenses and not a mere shifting of funds from one pocket of the utility to another.  For these reasons, OCC concludes that interest on long-term debt meets the criteria for inclusion in the calculation of CWC.  

215. OCC disputes Public Service’s argument that, because the utility owns the plant invested in its business, the payouts of interest and dividends are not recognized as operating expenses for ratemaking purposes.  OCC states that the Company is asserting that payments on the utility’s long-term debt go from one pocket of the utility to another.  OCC contends this argument ignores the fact that Public Service is obligated to make periodic interest payments in specified amounts by specified dates, just as it is obligated to do with all of its other expenses.  

b. Public Service Company.  

216. In the Commission-ordered HTY study, Public Service excludes interest payments on its long-term debt from its CWC calculation.  The Company asserts that this calculation accords with the Commission’s long-standing principle that excludes long-term debt interest in the CWC allowance.  

217. According to the Company, Decision No. C84-0598
 establishes that all 
capital-related items, including interest on long-term debt, should be excluded from CWC.
  Public Service takes the position that OCC provides no evidence to support a reversal of that principle.  According to the Company, OCC presents no rationale and shows no changed circumstances that warrant a different ruling in this proceeding.  

The Company argues that the three axioms discussed by the OCC are taken out of context.  The Company’s disbursements for long-term debt interest, preferred stock dividends, and common stock dividends are no different than the Company’s reinvestment (in new plant, debt retirement, or short-term investments) of the regulated portion of its earnings:  they are all paid out of the utility’s earnings for investor purposes and not for the purpose of meeting 
day-to-day expenses on behalf of ratepayers.  It is Public Service’s position that none of these 

218. items qualifies for inclusion in the CWC allowance because the utility is not providing investor funds to meet day-to-day operating expenses on behalf of customers.  

219. The Company concedes that, from a purely accounting standpoint, its actual cash payment to its bondholders for interest on long-term debt is similar to the Company’s cash outlays for day-to-day operating expenses.  The Company contends, however, that this does not answer the question of the proper ratemaking or regulatory treatment for purposes of the CWC analysis.  According to Public Service, only certain of a utility’s cash receipts and cash outlays are properly included in the lead-lag study; and it is the Commission’s ratemaking/regulatory policy to exclude capital-related items such as interest on long-term debt.  

2. Discussion and Conclusion.  

220. The sole issue regarding the CWC allowance in this Proceeding is whether to include the interest on long-term debt in the CWC calculation.  This issue has been before the Commission on a recurring basis for decades.  
221. There are no new circumstances presented in this record to justify reversal of the Commission’s previous and long-standing policy determination regarding the exclusion of interest on long-term debt in the CWC allowance.  The ALJ notes that the Commission issued Decision No. C09-1446, relied upon by OCC, in the context of a settled electric rate case.  As a consequence, that Decision establishes no regulatory principle, method, or approach.  For these reasons, the ALJ will not adopt OCC’s proposed adjustment.  
D. Edwards to Meadow Mountain (EMM) and West Main Project Costs.  

222. The settlement agreement in Proceeding No. 10AL-963G, the Company’s last Gas Department rate case, creates a bifurcation of the recovery of the costs of the Edwards to Meadow Mountain Project (EMM) Pipeline Project:  (a) costs attributable to the replacement of the pipeline with like size pipe are to be recovered through the PSIA, subject to a prudence review; and (b) remaining costs, potentially, could be recovered in a Phase I rate case.  The settlement stated:  “In the case of the Edwards to Meadow Mountain Pipeline Project, the percentage attributable to replacing the line with like size has been set at 73.4% as provided in the estimate shown in Exhibit E.  The Company may seek to recover the balance of the Edwards to Meadow Mountain Pipeline cost in a Phase I ratemaking proceeding.”  Hearing Exhibit No. 76 at 12 (emphasis supplied).  

1. Positions of the Parties.  

223. Initially, Public Service sought to include the entire cost of the EMM Pipeline in rate base because the project was completed in 2012.  The Company later agreed to continue to recover the integrity-related component of the EMM pipeline project through the PSIA; this is 73.4 percent of the total capital costs of the project.  The Company seeks to recover, through base rates, the capacity-related component, which is the remaining 26.6 percent of the costs; is considered by the Company to be capacity-related costs; and is not included in the PSIA.  

224. The costs that Public Service refers to as the capacity-related component are costs incurred because the Company did not replace the EMM transmission pipe with a like size pipe.  The replacement pipe is larger and, thus, more expensive.  In this Proceeding, this type of replacement is referred to as up-sizing or up-rating.  

225. Public Service asserts that the record lacks any evidence to support disallowance of the capacity-related portion of the Company’s investment in the EMM pipeline facilities.  The Company argues that:  (a) it met its burden of going forward by including the capacity-related EMM pipeline costs for recovery in its direct testimony and exhibits; (b) when it did that, a rebuttable presumption that the costs are reasonable and prudently-incurred was established; (c) a party questioning the prudence of the EMM pipeline capacity-related component costs was required to present evidence that raised a reasonable doubt as to the prudence of those costs in order to shift the burden back to Public Service to address any such challenge; (d) no party presented such evidence; (e) as a result, the burden did not shift back to Public Service in this Proceeding; and (f) the presumption of prudence was not overcome, and there is no basis for a disallowance.  The Company states that its burden of proof argument applies to OCC’s and Staff’s positions with respect to pipeline project costs.  
226. In addition, the Company asserts:  (a) the shift of recovery of costs from the PSIA rider to base rates is a structural change that does not affect the rights of any party to challenge the reasonableness or prudence of the costs in the PSIA annual prudence review; (b) the settlement agreement in Proceeding No. 10AL-963G and the Company’s PSIA tariff provide for the Projects Base Amount to be changed in Phase 1 rate cases; thus, proposed shift of recovery of PSIA costs to base rates was contemplated by the parties to the Settlement; and (c) Public Service is unable to reconcile, and therefore strongly disagrees with, Staff’s calculation of its proposed adjustment to remove PSIA costs from the revenue requirement, as corrected during the final two days of the hearings and reflected in Table 6 on corrected page 30 of Hearing Exhibit No. 45.  The Company notes that Staff acknowledges the existence of a $ 9 million discrepancy centered in Staff’s calculation of accumulated deferred income taxes.  PSCo states that failure to include in rate base in this Proceeding the costs of these in-service facilities would be arbitrary and capricious, because it would have no legitimate basis.  For these reasons, the Company asks that the Commission not adopt Staff’s recommendations.  

227. As noted above, there is a separate prudence review process for PSIA costs.  PSCo agrees that the PSIA review is “to cover all PSIA costs for the prior years, whether those costs are currently being recovered through the PSIA rider or through base rates.”  PSCo SOP Response at 51, citing Hearing Exhibit No. 32 at 7-8.  

228. OCC advocates removing any costs associated with the up-rating portion of the EMM Pipeline Project.  In the OCC SOP at 55, OCC states that, “[a]lthough the Company never specifically discussed the inclusion of the 26.6% portion of the costs in its HTY, the OCC assumes that the Company included an estimated $14 million because the Company completed the project in July 2012.”  

229. The OCC begins from the premise that, to establish the prudence of the costs, the Company carries the burden to demonstrate to the Commission the need and the rationale for the up-sizing.  The OCC argues that the  

Company failed to provide any evidence of either the future growth need or prudency of costs supporting its inclusion of the 26.6% portion of the costs in its HTY or MYP.  To the contrary, several Company witnesses testified that the Company expects continued declining usage per customer and slow customer growth.  

OCC SOP at 55, citing Hearing Exhibit No. 1 at 93:10-12, Hearing Exhibit No. 10 at 68:7-8, and Hearing Exhibit No. 14 at 10:8-10.  

Staff challenges the Company’s proposed modification to the existing PSIA rate rider to remove like size costs of the EMM pipeline replacement project from the PSIA rider to base rates.
  Staff recommends that the Commission reject this proposal on the grounds that moving any EMM Pipeline Project costs from the PSIA rider to base rates is premature.  Staff also recommends that the Commission reject the Company’s proposal to include in rate base the plant in-service related to the upsizing of pipeline diameters in the West Main Pipeline project because moving those costs from the PSIA rider to rate base is premature.  Staff argues that the Commission should not grant PSCo recovery of its PSIA costs without reviewing them and that 

230. the prudence review should occur in the annual April 1 PSCo report required by the settlement in Proceeding No. 10AL-963G.  

2. Discussion and Conclusion.  

231. The ALJ finds that, in this Proceeding, Public Service fails to justify the need for the up-sizing and, thus, fails to meet its burden of proof with respect to moving 26.6 percent of the EMM pipeline costs into rate base and with respect to moving the up-sizing-related West Main Pipeline project costs into rate base.
  For example, the Company’s undisputed and unrebutted testimony calls into question the prudence of the up-sizing, given that the Company expects continued slow growth and continued declining usage of natural gas per customer.  In this situation, Public Service cannot rely on an asserted presumption of prudence; Public Service has the affirmative obligation to explain the prudence of its actions in light of the expected future conditions described by its own witnesses.  Under the facts of this case, the mere fact that Public Service included this significant new cost in its HTY rate base does not shift the burden to an intervenor to demonstrate that the EMM Pipeline up-sizing and the West Main Pipeline up-sizing are not prudent.  

232. Staff does not recommend explicitly the disallowance of the upsizing portion from base rates.  The ALJ agrees with Staff that the PSIA prudence review now underway in Proceeding No. 10AL-963G must be completed before the up-sizing portion of the EMM Pipeline costs and of the West Main Pipeline costs can be included in rate base.  

The up-sizing prudence determination may depend on the prudence of the like size portion of the pipelines, and this will not be determined until the now-pending PSIA prudence review is completed.  The prudence review should occur in one proceeding to avoid the 

233. possibility of conflicting or inconsistent filings with respect to prudence and cost recovery.
  In any event, the ALJ finds that the prudence of the pipeline replacement, which accounts for the vast majority of the project-related costs, should be determined before, or at the same time as, the prudence of the up-sizing costs is determined.  

IX. RATE OF RETURN  

234. As established through the rate-making process, the rate of return is intended to support the utility’s financial integrity, allowing the utility to maintain its credit standing and to attract necessary capital.  In addition, the rate of return ensures the utility receives earnings within the range enjoyed by other companies that face similar risks.  The regulatory goal is to identify a rate of return that is fair and reasonable to both the Company and consumers.  

235. The rate of return consists of a variety of elements:  (a) the return on equity (ROE); (b) the capital structure; (c) the cost of debt, from which (d) the weighted average cost of capital (WACC) is calculated.  The ALJ discusses each of these elements below.  

A. Return on Equity.  

236. Two cases guide the Commission when it evaluates the reasonableness or fairness of a ROE:  Bluefield Water Works & Improvement Co. v. Public Service Commission of West Virginia, 262 U.S. 679 (1923) (Bluefield), and Federal Power Commission v. Hope Natural Gas Co., 320 U.S. 591 (1944) (Hope).  

237. In Hope, the Court observes that the determination of just and reasonable rates involves a balancing of investor and consumer interests.  The Court goes on to say:  

From the investor or company point of view it is important that there be enough revenue not only for operating expenses but also for the capital costs of the business.  These include service on the debt and dividends on the stock.  ...  By that standard the return to the equity owner should be commensurate with returns on investments in other enterprises having corresponding risks.  That return, moreover, should be sufficient to assure confidence in the financial integrity of the enterprise, so as to maintain its credit and to attract capital.  

Id., 320 U.S. at 603 (internal citations omitted).  

238. Based on the principles enunciated in these venerable cases, the Commission evaluates a ROE to determine whether the rate of return is:  (a) similar to that of other financially sound businesses having similar or comparable risks; (b) sufficient to ensure confidence in the utility’s financial integrity; and (c) adequate to maintain and to support the utility’s credit, which enables it to attract, on a reasonable cost basis, the funds necessary to satisfy its capital requirements so that it can meet its obligation to provide adequate and reliable service to the public.  
239. A utility’s shareholders are considered to have purchased the utility’s stock for the dividend payout associated with the stock.  Yet, common stockholders have no guarantee of dividends or of any specific annual return because:  (a) they are the last in line in any claims on utility assets and company earnings; and (b) there is no specified rate of return.  
240. In a ratemaking setting, one purpose of determining the ROE is to estimate the rate of return that investors collectively require in order to invest in the utility (i.e., buy stock).  This determination of the cost of common equity capital requires the exercise of informed expert judgment and is informed by the use of various costs of common equity models.  

1. Positions of Parties.  

241. In this Proceeding, four parties propose ROEs:  Climax recommends a ROE of 9.58 percent; OCC recommends a ROE of 9.0 percent; Public Service recommends a ROE of 10.3 percent; and Staff recommends a ROE of 9.0 percent.  

242. Three witnesses testify concerning the ROE:  Dr. England for Staff; Mr. Fernandez for OCC; and Mr. Hevert for Public Service.  

a. Staff of the Commission.  

243. Staff recommends a ROE of 9.0 percent based on the results of three 
generally-accepted methods or models used to calculate the earned rates of return on utility shares:  (a) the Constant Growth Discounted Cash Flow (DCF) Method; (b) the Multi-Stage DCF Method; and (c) the Capital Asset Pricing Method (CAPM).  
244. In determining a ROE, one uses a proxy group of utilities.  Staff’s proxy group consists of seven combined electric and natural gas utilities and four natural gas only utilities.  The proxy group contains this mix of utilities because:  (a) Staff seeks to create a proxy group of utilities that was similar to Xcel Energy (Xcel), the parent company of Public Service, in terms of market capitalization; (b) in Staff’s opinion, Xcel is the most appropriate comparison because it, and not Public Service, is the entity that issues common stock; and (c) because the proxy group contains utilities with credit rankings similar to that of Xcel, this will mitigate the effect of upward pressure on the ROE that is attributable to low credit rankings.  

245. Staff presents three rate of return analyses.  

246. The first Staff rate of return analysis is the Constant Growth DCF, which uses a calculation based on the future flow of dividends using the dividend yield divided by a single growth rate; in other words, the growth rate does not change over time.
  This analysis yields, for Staff’s proxy group, a mean cost of equity of 8.83 percent and a median cost of equity of 9.02 percent.  Based on the Constant Growth DCF, Staff’s ROE range is 7.16 percent to 10.74 percent.  
247. Staff also presents a Constant Growth DCF analysis that is the Company’s Constant Growth DCF analysis with modifications.  This analysis yields a ROE range of 8.97 percent to 9.23 percent.  

248. Staff’s second rate of return analysis is the Multi-Stage DCF, which is an extension of the Constant Growth DCF that uses a short-term, long-term, and a transitional growth rate; in other words, the growth rate changes over time.  The Multi-Stage DCF analysis yields, for Staff’s proxy group, an overall mean cost of equity of 9.69 percent and a median cost of equity of 9.63 percent.  Staff does not present a ROE range based on its Multi-Stage DCF analysis filed in May 2013.  

249. Staff’s third rate of return analysis is the CAPM.  Staff uses a Beta value of 0.69, which was the average Beta for its proxy group.  The overall result of the analysis is a weighted CAPM of 8.09 percent, using a risk-free rate of 2.58 percent, Beta of 0.69, market risk premium for mid-cap stocks of 8.5 percent, and a market risk premium for large-cap stocks of 6.6 percent.  

250. With respect to determining the authorized ROE, Staff makes these points:  (a) the natural gas industry is less risky than the electric industry in terms of the Beta value assigned to individual companies (the Beta value for the natural gas industry is 0.46, and the Beta value for the electric industry varies from 0.43 to 0.58) and, therefore, a lower ROE is warranted for natural gas utilities; (b) lower interest rates on government securities impact the cost of equity because they lower the Company’s cost of incurring debt, and PSCo’s recent debt issued at rates of 2.50 percent and 3.95 percent substantiate this lower cost; (c) there is little risk associated with the Company’s revenue stream because the weighted average of 81.60 percent of the Public Service Gas Department earnings are derived from rate riders and the monthly Service and Facilities Charge and, thus, are essentially guaranteed, which leaves only 18.40 percent at risk of under-earning; and (d) the PSIA has a ROE component and a true-up, which have the effect of guaranteeing Public Service’s earnings on the PSIA investments and expenses.  

251. Staff makes a final ROE recommendation of 9.0 percent, derived from the three methods that produce a ROE range of 8.09 percent to 9.69 percent.  In addition, Staff asserts that its recommended ROE is reasonable based on the fact that Public Service has a lower risk profile than does Black Hills/Colorado Gas Company, Inc. (Black Hills Gas), which recently accepted a ROE of 9.60 percent.  

b. Office of Consumer Counsel.  

252. The OCC recommends a ROE of 9.0 percent for an HTY.
  

253. To support its ROE recommendation, OCC presents a Constant Growth DCF analysis, a CAPM analysis, and an Authorized ROE comparison.  As the basis for these analyses, OCC selects a proxy group comprised entirely of natural gas-only utilities that are listed in the Value Line database.  

254. OCC’s Constant Growth DCF analysis yields a DOE range of 7.5 percent to 9.3 percent.  OCC also presents an analysis based on a modified Public Service DCF model.  This analysis produces a range of ROEs from 4.0 percent to 7.5 percent.  

255. The second OCC analysis is the CAPM.  This analysis produces a range of ROEs of 7.7 percent to 10.4 percent, with an average of 8.9 percent.  

In its ROE analysis and throughout its ROE discussion, OCC discusses various factors that impact Public Service’s risk level.  OCC recommends that the Commission adjust the ROE based on changes in the capital markets that have occurred since the current ROE was 

256. authorized and based on the difference in risk between Black Hills Gas and Public Service.  OCC states:  (a) Beta is a measure of risk (the higher the Beta, the greater the risk); (b) PSCo’s parent company Xcel has a Beta of 0.65, Black Hills Gas has a Beta of 0.80, and this difference confirms that Black Hills Gas is riskier than Xcel and that Public Service’s ROE should be lower than Black Hills Gas’s ROE; (c) an analysis of the trends in the capital markets since Public Service was authorized a 10.1 percent ROE in July 2011,
 establishes that (1) Treasury Bond rates have declined due to the Federal Reserve’s intervention and (2) the credit spread for investment grade securities has remained relatively constant over the same period, with the result that Xcel has had no trouble attracting equity investors over the past five years and Xcel’s stock has enjoyed a high level of performance;
 and (d) Public Service has numerous surcharges and pass-throughs to consumers that serve to reduce its level of risk and, thus, warrant a lower ROE to recognize the facts that the existence of these mechanisms mitigates risk to Public Service.  Based on the foregoing, OCC concludes that the ROE authorized in this Proceeding should be below 9.6 percent when adjusted for risk and changes in the capital markets that have occurred since the Commission last authorized the ROE for Public Service and the ROE for Black Hills Gas.  
257. OCC develops its ROE recommendation by incorporating the results of the Constant Growth DCF analysis, incorporating the results of the CAPM analysis, and adjusting previously-authorized ROEs for changes in capital costs and risk.  The resulting recommended ROE of 9.0 percent is the results obtained using these methods.  

c. Climax Molybdenum Company.  

258. Climax, which did not sponsor a witness in this Proceeding, presents its recommended ROE of 9.58 percent in its SOP.  Climax asserts that the Commission should rely on the results of Staff’s DCF analysis, adjusted somewhat to reflect results comparable to OCC’s analysis.  Climax states that the recommendations of both Staff and OCC are the more objective and realistic with respect to Public Service’s risk and current economic conditions.  

259. Climax favors the Constant Growth DCF approach, using Staff’s proxy group combined with the growth rates used in the analysis presented in the Company’s rebuttal testimony.
  Climax concludes that the High Growth Rate should be used because it represents a forward-looking approach; this yields an overall ROE of 9.58 percent.  Climax reaches its recommended ROE because:  (a) it agrees with Staff’s proxy group selection because it includes combination utilities and, thus, is more representative of Xcel than the OCC natural gas-only proxy group; (b) because Public Service does not issue stock, investors of necessity must look to Xcel; (c) given current market conditions, natural gas utility ROEs have been steadily declining nationally to an average of 9.6 percent in 2013;
 and (d) this points to an overall ROE result based on a combination of the ROE testimony presented in this Proceeding.  
d.
Public Service Company.  

260. Public Service recommends a ROE of 10.30  based on a ROE range of 10.25 percent to 10.75 percent.  Public Service asserts that it set its recommended ROE at a level that, in conjunction with its actual capital structure, will allow it to maintain its current A- credit rating.  The Company uses four methods to determine its recommended ROE:  (a) the Constant Growth DCF; (b) the Multi-Stage DCF; (c) the CAPM; and (d) the Bond Yield Plus Risk Premium.  

261. The Company’s proxy group of utilities is comprised entirely of combination gas and electric companies because:  (a) the selected companies most closely resemble Public Service in terms of operating characteristics; (b) although Public Service itself is not a 
publicly-traded entity, the proxy group is reasonably comparable; and (c) unlike other combination utilities, Public Service has steam operations, and the PSCo proxy group contains two entities that have steam operations.  The source for the companies selected for PSCo’s proxy group is the Value Line electric and gas utility database, the same source used by OCC.  

262. Public Service’s Constant Growth DCF model yields results with a proxy group mean range of 9.27 percent to 10.64 percent for 30-, 90-, and 180-day average stock prices.  This analysis yields a median range for the same average time periods is 9.15 percent to 10.87 percent. 
263. Public Service’s Multi-Stage DCF model is structured so that the Company’s stock price is set equal to the present value of future cash flows received over three stages.  This analysis yields a mean range of 9.25 percent to 10.64 percent for 30-, 90-, and 
180-day average stock prices.  As revised in PSCo’s rebuttal testimony and based on its 
Multi-Stage DCF analysis, Public Service’s range of ROEs is 8.08 percent to 10.98 percent.  
264. Public Service’s CAPM model yields results within the range of 10.09 percent to 11.85 percent and categorizes its results according to projected long-term Treasury yields for 2013, 2014, and 2015.  The Company uses its CAPM analysis to validate the DCF analyses and, thus, does not put substantial reliance on this method in making its ROE recommendation.  

265. Public Service’s Bond Yield Plus Risk Premium analysis yields separate results for electric utilities and gas utilities in the years 2013, 2014, and 2015.  For electric utilities, the results are 10.26 percent in 2013; 10.31 percent in 2014; and 10.49 percent in 2015.  For natural gas utilities, the results are 10.11 percent in 2013; 10.17 percent in 2014; and 10.35 percent in 2015.  The Company uses its Bond Yield Plus Risk Premium analysis to validate the DCF analyses and, thus, does not put substantial reliance on this method in making its ROE recommendation.  

266. Public Service asserts that a number of factors affect its level of risk relative to its peers.  In summary, Public Service claims that its average use per residential customer has declined by approximately 1.49 percent per year since 2000.  In light of this declining average use per customer and because it does not have a revenue stabilization mechanism such as decoupling, the Company argues that it may be susceptible to negative actions from bond rating agencies.  

267. Public Service acknowledges that the PSIA mechanism may affect its business risk.  Although it accelerates the recovery of certain costs, the Company asserts that cost recovery may be incomplete due to:  (a) inflation in O&M expenses; (b) the need for additional pipeline integrity and safety-related projects; and (c) changes in costs that are beyond the Company’s control.  The Company concludes that the PSIA does not necessarily mitigate PSCo’s risk relative to the proxy group companies.  

268. The Company states that weather risk leads to cash flow and earnings variability due to the fluctuation in the demand for natural gas based on temperature changes.  Public Service claims it is more at risk than other companies because it does not have a weather normalization clause or other rate stabilization mechanism such as those that are common to many gas distribution companies of comparable size to Public Service.  The Company concludes that investors require a higher rate of return to compensate for this variability.  

269. Capital expenditures affect ROE.  With respect to capital expenditures, Public Service states that:  (a) it anticipates capital expenditures of approximately $ 1.3 billion in the 2013 to 2017 timeframe; (b) this significant increase in net plant increases Public Service’s risk relative to companies in the proxy group; (c) high levels of capital expenditures create pressure on cash flows, and the PSIA mechanism does not mitigate this pressure; and (d) because the financial community recognizes the additional risk associated with a high level of capital expenditures, this may impact the Company’s access to capital.  

270. Finally, Public Service raises other considerations, including a potential increase in the corporate dividend tax rate.  Uncertainty surrounding this potential increase represents an additional area of risk.  

271. Public Service concludes that its capital structure and recommended ROE are set at a level that will allow it to maintain its current credit rating of A-.  

2. Discussion and Conclusion.  

272. The Commission’s charge is to determine just and reasonable rates, which requires the balancing of consumer interests and investor interests.  This is the standard that refers to the required ROE and not to the hoped-for ROE.  
a.
Interest Rates.  
273. The parties present very different perspectives on the capital market environment and how risk should influence the determination of a fair rate of return.  

274. Staff asserts that:  (a) interest rates will remain low if the Federal Reserve continues its existing monetary policy and predicts that it is unlikely to change as long as unemployment remains relatively low and prices remain stable; (b) this will result in low interest rates on government securities, which puts downward pressure on ROEs; and (c) the low rates at which Public Service has issued recent debt supports this conclusion.  

275. OCC supports Staff prediction of an environment of continued low interest rates, noting that Treasury Bonds have declined due to the Federal Reserve’s intervention.  OCC points to the declining risk-free rate and the relatively constant credit spread for investment-grade securities, which have resulted in a robust equity market in which the Dow Jones Industrial Average and S&P 500 have reached record levels.  

276. Public Service’s recommendation also accounts for the capital market environment but reaches different conclusions.  The Company performs a regression analysis to demonstrate that, while interest rates have decreased, the Equity Risk Premium has increased.  From this, PSCo argues that, during periods of market instability, investors are willing to accept lower yields on treasury securities to avoid equity losses and that investors require an increase to the required return to take on equity ownership.  As a result, the Company concludes that it is improper to conclude that lower Treasury Yields should result in an equally low cost of equity.  
277. The ALJ finds the arguments of the Company, OCC, and Staff all to be persuasive.  As a result, the ALJ will consider these arguments in balancing interests and arriving at the ROE in this Proceeding.  
b.
Proxy Groups.  

278. Staff critiques Public Service’s proxy group because:  (a) the proxy group includes only combination utilities are used in the proxy group and, thus, is not representative of the Public Service Gas Department; (b) the proxy group contains a small-cap utility, Black Hills Corp. (BKH), that is not representative of Public Service’s parent company Xcel; and (c) two of the utilities within the proxy group have lower credit ratings than does Xcel, which leads to higher costs of equity.  

279. OCC’s proxy group contains no combination utilities because, in OCC’s opinion, natural gas-only utilities are the most comparable to the operations of the Public Service Gas Department.  OCC assets that PSCo’s proxy group is inappropriate because, while Public Service included in its proxy group combination utilities that have gas subsidiaries that are similar to PSCo’s Gas Department, the natural gas portion of those utilities’ business makes up less than a third of the revenues and less than a quarter of the operating expenses and this makes them dissimilar to PSCo.  OCC asserts that Public Service has “flip-flopped” in its selection of its proxy companies in rate cases over the last eight years and documents that the proxy companies in this Proceeding have higher than average projected growth rates.  

280. Climax asserts that Public Service’s proxy group is not well-explained because the first focus is on the operating utility (i.e., Public Service) but the proxy group is comprised exclusively of combination utilities.  Climax asserts that, based on the Company’s logic, the most appropriate proxy group is Staff’s proxy group, which is comprised of both combination utilities and natural gas-only utilities.  

281. The Company defends its proxy group and takes issue with Staff’s proxy group, asserting that:  (a) PSCo’s proxy group better reflects its operations, as measured by net income, than does Staff’s proxy group because only three of Staff’s 11 proxy companies are comparable to Public Service; (b) Staff’s analysis fails to recognize the senior position that debt holders have relative to equity holders and the investment horizon considered by equity holders; (c) contrary to Staff’s statements, credit ratings do not have a measurable nexus to equity return requirements; and (d) the use of BKH is appropriate because its capitalization level, although not similar to Xcel, is comparable to the operations of Public Service.  

282. Public Service criticizes the OCC’s proxy group because it relies exclusively on natural gas utilities.  Public Service’s position is that the proxy group must contain combination utilities to be representative of its operations.  In addition, Public Service denies that it has 
“flip-flopped” in its selection of companies included in its proxy groups, stating that it had specific reasons for selecting the group in each of the rate cases cited by OCC.  Finally, as to OCC’s assertion that Public Service’s results are biased by the timing of rate filings, the Company responds that its proxy companies are not impacted by that timing and, in any event, that OCC does not incorporate a screening mechanism to address the asserted effect of this timing issue.  

283. The ALJ finds that investors considering an investment in Public Service of necessity must evaluate Xcel data because it is the entity that is issuing shares.  This is true even though Public Service, an operating company within Xcel, makes separate financial reports and maintains separate financial records.  Analysts, credit rating agencies, and investors have access to the financial information of Xcel and to the financial information of Public Service.  The ALJ concludes that, when investors are evaluating Xcel and as pertinent here, they have access to data concerning both the parent Xcel and the subsidiary operating utility Public Service.  

284. Like much of ratemaking, the choice of an appropriate proxy group is an inexact science, and the presented argument for including or excluding specific companies have logical bases.  
285. OCC’s proxy group contains exclusively natural gas-only utilities; Public Service’s proxy group contains only combination utilities; Staff’s proxy group contains both combination utilities and natural gas-only utilities.  The record establishes that natural gas utilities are less risky than combination utilities.  As a result, the ALJ will not accept a proxy group that contains exclusively natural gas-only utilities because such utilities do not reflect adequately Xcel’s risk profile as the traded entity.  Nonetheless, the ALJ finds it reasonable that a proxy group contain some natural-gas only utilities given OCC’s observation that, with the combination utilities selected by Public Service, the natural gas portion of their business represents a low portion of their overall revenues.  

286. The ALJ broadly accepts Staff’s position that:  (a) the proxy group should resemble the operations of the parent company Xcel; and (b) the market capitalizations of the selected companies should reflect that of Xcel to the extent possible.  The ALJ also accepts the inclusion of natural gas-only utilities within the proxy group but finds that, because natural 
gas-only utilities have less risk, the proxy group should include fewer natural gas-only utilities than combination utilities.  For purposes of this Proceeding, the ALJ will adopt Staff’s proxy group as the basis for the rate of return models because that proxy group includes combination utilities and a lesser proportion of natural gas-only utilities.  

c.
Models.  

Constant Growth DCF Model:  

287. The Constant Growth DCF analyses and their results are discussed above.  

288. Staff notes that the Commission has exhibited a preference for, and has adopted the results of, the Constant Growth DCF method in prior rate cases.
   Staff’s criticizes Public Service’s Constant Growth DCF model for its proxy group selection and the inclusion of flotation costs.  Staff modifies PSCo’s Constant Growth DCF model by removing the flotation cost adder and by using a 200-day average stock price for the proxy utilities; these modifications reduce PSCo’s results by approximately 93.5 basis points.  

289. Public Service generally agrees with Staff’s Constant Growth method but takes issue with the sole mean growth rate that Staff uses to calculate the dividend yield because it produces unreasonably low results.  In Public Service’s opinion, the better approach is to produce a range of results based on a range of growth rates.  Public Service recalculates Staff’s Constant Growth DCF model and determines an overall proxy group mean of 7.86 percent to 9.73 percent for low, mean, and high growth rates and an overall median range of 8.09 percent to 9.58 percent.  

290. The Company acknowledges the changing market conditions and updates its Constant Growth DCF results using newer data obtained as of March 28, 2013.  The effects of the update are:  (a) for the proxy group mean, the range is adjusted to a range of 8.80 percent to 10.53 percent; and (b) for the proxy group median, the range is adjusted to a range of 8.79 percent to 10.55 percent.  

291. OCC’s Constant Growth DCF results differ from those of Public Service as a result of:  (a) composition of the proxy group; (b) OCC’s use of a dividend yield that is lower than the dividend yield used by PSCo; and (c) OCC’s use of expected growth rates in the range of 3.7 percent to 5.4 percent, and Public Service’s use of expected growth rates in the range of 5.0 percent to 5.8 percent.  OCC emphasizes that, with respect to Public Service’s Constant Growth DCF model, the high projected earnings growth rates are inconsistent with the Company’s testimony that gas usage is declining on an average use per customer basis.  Further, according to OCC, using forecasted cash flow rates provides a better picture of operational growth than does using strictly earning growth rates.  OCC concludes that its approach better represents Xcel’s position in the future.  
292. Climax criticizes Public Service’s Constant Growth DCF results because PSCo discards the low ROE results because they do not comport with its expectations.  Climax cites Proceeding No. 00S-422G, a Public Service gas rate case, in which the Commission rejected just such an adjustment.  Public Service defends discarding the low results because, it asserts, including them would impact PSCo’s ability to compete for capital and that such a result would be contrary to the Hope and Bluefield standards.  Climax recommends a compromise using Staff’s Constant Growth DCF model and proxy group and the Company’s median high growth rate to produce a ROE of 9.58, which Climax states in a reasonable ROE that meets the Bluefield and Hope criteria.  
Multi-Stage DCF Model:  

293. The Multi-Stage DCF analyses and results are discussed above.  

294. In addition to its own Multi-Stage DCF analysis, Staff presents a modified PSCo Multi-Stage DCF analysis, making modifications to Public Service’s proxy group.  As a result of a May 7, 2013 correction, the ROE range is 9.93 percent to 10.03 percent.  

295. Public Service criticizes Staff’s approach because:  (a) it assumes a constant payout ratio in perpetuity, and this assumption does not apply to the proxy group; (b) the rate of long-term nominal Gross Domestic Product in Staff’s is for a period of 20 years, which is too long; the appropriate period is 5 years; and (c) the assumption that cash flows are received at year-end is at odds with the dividend yield adjustment in the model, and a corresponding adjustment should be made such that dividends are received at mid-year.  According to the Company, the effect would increase Staff’s mean Multi-Stage DCF results to 9.78 percent. 
296. Public Service updates its Multi-Stage DCF results using newer data obtained March 28, 2013.  Using these data, Public Service calculate a ROE range of 8.03 percent to 10.98 percent.  
297. The Multi-Stage DCF method is a refinement on the premises of the Constant Growth DCF model.  As discussed by Public Service, the benefits of the Multi-Stage DCF model are:  (a) the model’s ability to specify near-term, intermediate, and long-term growth rates which is an improvement over the Constant Growth DCF method’s basic assumption that a company will grow at the same rate in the future; (b) the model’s ability to account for increases and decreases in capital spending or changes in dividend payout levels; and (c) as a result of its greater input flexibility, the model’s ability to produce results that are closer to the realities of the changing capital markets and, therefore, that are a more representative estimation of the cost of equity.  
CAPM Model:  

298. Staff addresses Public Service’s use of a Beta value that, according to Staff, is designed to recognize recent volatility in the markets.  Staff states:  (a) the Beta used by Public Service equates to that derived for Staff’s proxy group; (b) the data demonstrate that Betas have become less volatile, and this implies both a lower risk profile and lower ROE; (c) the method PSCo uses to calculate its risk premium increases as compared to the Staff-determined historical average; and (d) this accounts for the approximate difference between the Staff CAPM model and the Public Service CAPM models.  

299. Public Service criticizes Staff’s CAPM model with respect to its weighted result of 8.09 percent because:  (a) this estimate is far below the lowest return authorized for an electric utility or a natural gas utility; (b) the Company’s use of the 30-year Treasury yield, as opposed to Staff’s use of the 20-year yield, is appropriate because the Company’s assets are long-duration investments; and (c) when determining the Market Risk Premium, the forward-looking ex ante estimates used by PSCo are superior to the historical estimates used by Staff.  The Company disagrees with Staff that utility Beta coefficients have been declining and points out that, if Staff had taken an average of the Beta coefficients in the Value Line natural gas utility universe, the average Beta would have been relatively close to that in 2011.  

300. OCC argues that the Company’s risk premium is unrealistic because it does not account for long-term equity risk premiums, which better reflect investor expectations.  

301. Public Service updates its CAPM analysis results using newer data obtained through March 28, 2013.  The revised analysis results in a range of 9.72 percent to 11.48 percent.  

302. The ALJ observes that, as discussed supra, Public Service did not rely on the CAPM model for its recommended ROE.  Staff characterizes its CAPM analysis as a reference point for its analysis and incorporates it into its final results.  OCC incorporates the CAPM model in its final results, though it acknowledges the problematic nature of estimating the equity risk premium.  The ALJ concludes that the ROE decision in this Proceeding will not substantially rely on the results of the CAPM method.  
PSCo’s Bond Yield Plus Risk Premium:  

303. Staff criticizes Public Service’s Bond Yield Plus Risk Premium calculations with respect to the use of projected 30-year Treasury yields.  Staff asserts that the addition of the risk premium of 6.05 percent to 7.18 percent calculated by PSCo yields an overly-optimistic ROE range of 10.11 percent to 10.49 percent.  According to Staff, more recent data suggest a market premium of only 4.1 percent, which causes the resulting ROE range to drop to a range of 7.88 percent to 8.45 percent.  

304. Public Service responds that:  (a) its Risk Premium analysis is based on a broad sampling of ROEs from utility cases that encompasses 32 years of data; (b) the data show there is a well-documented inverse relationship between interest rates and the risk premium; and (c) Staff’s approach does not incorporate these factors and yields a result that is significantly below the risk premium derived from natural gas utilities since the beginning of 2012.  

305. As it does with the DCF and CAPM models, PSCo updates its Bond Yield Plus Risk Premium results, using new data obtained through March 28, 2013.  As a result of the update:  (a) for electric utilities, the rates of return changes to 10.25 percent in 2013; to 10.30 percent in 2014; and to 10.48 percent in 2015; and (b) for natural gas utilities, the rates of return changes to 10.11 percent in 2013; to 10.16 percent in 2014; and to 10.34 percent in 2015.  

306. As with its CAPM analysis, Public Service does not rely on the Bond Yield Plus Risk Premium model for its recommended ROE.  The ALJ notes that there is difficulty with this model that is similar to that encountered with the CAPM:  estimation of the equity risk premium is problematic.  The ALJ concludes that the ROE decision in this Proceeding will not substantially rely on the results of the CAPM method.  
Selection of ROE for this Proceeding:  

307. The determination of the cost of the common stock portion of a utility’s capital structure is a difficult and complex task because the utility has no fixed contractual obligation to pay dividends to its common shareholders.  Equity capital has a market cost in the sense that there is always a going rate of compensation that investors expect to receive for providing equity capital, but it is not a cost that is directly observable from market or accounting data.  
308. All of the models presented by the parties are generally-accepted methods for determining an appropriate rate of return on equity.  In Decision No. C11-1373 at ¶ 86, the Commission indicated its preference for the Constant Growth DCF as an acceptable approach for determining ROE.  The ALJ does not interpret this preference as elimination of consideration of other methods that may be of use in supporting a ROE decision.  It does serve, however, as a guideline when focusing on determination of a ROE.  

309. This Proceeding provides the opportunity to consider the Multi-Stage DCF, a newly-introduced variation of the DCF used by Public Service and Staff.  The ALJ agrees with Public Service that the Multi-Stage DCF provides a degree of flexibility that may address the limiting assumptions of the Constant Growth DCF model.  The incorporation of the short-term, transitional, and long-term growth rates, as opposed to a single growth rate, is a superior method for estimating growth.  

310. Public Service makes adjustments to Staff’s inputs to the Multi-Stage DCF model.  These adjustments reflect the Company’s assertions that:  (a) the constant payout assumption does not apply to Staff’s proxy group; (b) the length of transition between the application of short-term and long-term rates is too long; and (c) Staff makes an incorrect assumption that cash flows are received at the end of a year, rather than during the course of a year.  

311. In Hearing Exhibit No. 11 at Exhibit RGH-24, Public Service produces modified Multi-Stage DCF calculations based on Staff’s Multi-Stage DCF models.  The Exhibit presents three models:  (a) Staff’s replicated original model as filed; (b) Staff’s replicated model revised to use annualized dividends consistent with Hearing Exhibit No. 42 at Exhibit SEE-2; and (c) Staff’s replicated model revised to use annualized dividends and to apply a mid-year convention that is equivalent to an adjustment Staff makes to its Constant Growth DCF model to increase the annualized dividend yield by one-half of the expected growth rate.  

312. Based on the principles the ALJ finds to be preferable, and consistent with the discussion above, the ALJ finds Hearing Exhibit No. 11a Exhibit RBH-24 to be the better model and analysis.  To establish the ROE in this Proceeding, the ALJ will adopt Public Service’s modification of Staff’s Multi-Stage DCF model titled “Multi-Stage Discounted Cash Flow Model Applying Mid-Year Convention,” as presented in Hearing Exhibit No.  11 at Exhibit RBH-24 at 3.  

313. The Commission has long adopted the standards enunciated in Bluefield and Hope with respect to the determining a fair rate of return.  These cases establish that the ROE should be:  (a) similar to that of other financially-sound businesses having similar or comparable risks; (b) sufficient to ensure investor confidence in the utility’s financial integrity; and (c) adequate to maintain and to support the utility’s credit, which permits it to attract the funds necessary to satisfy its capital requirement so that it can meet its obligation to provide adequate and reliable service to the public.  

314. The ALJ now turns to the question of the ROE to be used for purposes of establishing the GRSA in this Proceeding.  In making this determination, the ALJ finds it appropriate to consider factors related to Public Service’s level of financial risk in establishing a specific ROE result.  

315. Many factors influence Public Service’s level of risk.  The ALJ is persuaded that:  (a) generally, natural gas utilities are less risky than electric utilities, as measured by their comparative Beta values; (b) these values have been declining with respect to the market over time; (c) riders are a stabilizing factor and have the effect of mitigating risk; (d) the data indicate the Public Service’s level of risk, as measured by Beta, is less than that of the proxy groups; and (e) declining Treasury bond rates, as well as the relatively constant level of credit spreads, has had the effect of creating a favorable environment for Public Service to attract capital.  

316. The ALJ observes that the Commission has authorized a ROE that is lower than the PSCo-requested ROE in rate cases that have preceded this Proceeding.
  Noticeably lacking in this Proceeding is the introduction of any historical evidence that supports Public Service’s claim that a lower ROE has had a detrimental effect on its ability to attract capital or has had a negative effect on share price.  In light of OCC’s testimony that Xcel stock has significantly outperformed both other utilities and the S&P 500 over the past five years, it is difficult for the ALJ to identify specific negative impacts that either have reduced Xcel’s share price or have restricted its access to capital as a result of a ROE that is lower than that proposed by the Company.  

317. The ALJ has approved the Multi-Stage DCF model for use in determining the final ROE.  This model reflects the rates of return of other utilities having risks similar to those faced by Public Service and has a realistic relationship to the marketplace.  Using the results of the Multi-State DCF model will permit Public Service to maintain its financial integrity and to retain its ability to attract equity in the capital markets.  In addition, by basing the ROE on the market cost of equity, Public Service has an incentive to operate the Gas Department in a safe, reliable, and efficient manner consistent with the public interest.  

318. Staff, OCC, and Public Service all presented their DCF results with two measures of central tendency:  the Mean and the Median.  The Mean, or numerical average, is generally used in applications where all data points in a sample are accorded equal weighting.  In instances where a data sample may include a data point that is considered an outlier, the use of the Median may be justified because it reduces the impact of the outlier.  

319. The proxy group used in Staff’s Multi-Stage DCF model, as adjusted in Hearing Exhibit No. 11 at Exhibit RBH-24 at 3, contains what the ALJ considers to be an outlier.  The overall proxy group Mean is 9.78 percent.  Pepco Holdings, Inc., has a Multi-Stage DCF ROE of 11.57 percent, which is 179 basis points above the Mean of 9.78 percent.  Southwest Gas Corporation has a Multi-Stage DCF Roe of ROE of 8.95 percent, which is 83 basis points below the Mean.  The existence of a result (i.e., Pepco Holdings, Inc.) that is more than twice the basis point difference above the Mean than the lowest result (i.e., Southwest Gas Corporation) is below the Mean is cause to consider the Median in order to dampen the effects of the Pepco Holdings, Inc., outlier.  

320. The ALJ will approve the Median value of 9.72 percent in Hearing Exhibit No. 11 at Exhibit RBH-24 at 3 as an appropriate ROE in this Proceeding.  

B. Capital Structure.  

321. Capital structure is the statement that identifies the source of funds (i.e., debt and equity), and the cost of those funds, that the utility uses to purchase assets for the provisioning of utility service.  Debt refers to the money that the utility has obtained by borrowing and on which it pays interest.  Equity refers to the money that the utility has obtained by selling stock (ownership) of the company.
  

1. Positions of the Parties.  

a. Staff of the Commission.  

322. For calculation of the rate of return, Staff recommends a hypothetical capital structure of 48 percent debt and 52 percent equity for Public Service.  Staff bases its proposed capital structure on its proxy group, which has an overall structure for both combination utilities  and natural gas-only utilities of 47 percent debt and 53 percent equity.
  
323. Staff asserts that:  (a) the capital structure for Public Service should be more reflective of its parent company Xcel because it is Xcel’s capitalization that determines the capitalization of Public Service; (b) Xcel’s capital structure has averaged approximately 52 percent debt and 48 percent equity over the last two years; and (c) the Company-advocated capital structure is almost the reverse of the structure of PSCo’s proxy group over the past two years, which averaged 53.5 percent debt and 46.5 percent equity.  

b. Office of Consumer Counsel.  

324. For calculation of the rate of return, OCC recommends an HTY capital structure of 51 percent equity and 49 percent debt for Public Service.  OCC determines this capital structure by using the Company’s actual debt and equity outstanding, including capital leases, to calculate its proposed capital structure.  OCC’s decision to include capital leases is based on its conclusion that capital leases are the functional equivalent of long-term debt.  
325. OCC criticizes PSCo’s capital structure because it does not include capital leases.  In addition, OCC argues that Public Service’s parent company Xcel controls the capital structure of its subsidiaries, including Public Service, and the Commission should take this fact into account.  Finally, OCC asserts that Xcel’s capital structure has a lower equity and higher debt ratio, which is riskier than the ratio Xcel chose for Public Service.  

c. Public Service Company.  

326. Hearing Exhibit No. 7 at Exhibit DAB-22 (2nd Revised) reflects the Company’s actual capital structure of 43.35 percent long-term debt and 56.65 percent equity as of September 30, 2012.  Public Service asserts that the regulatory principles the Commission has adopted for use with an HTY require that the Company use the year-end capital structure.  In addition, to comply with Commission regulatory principles, the Company makes an adjustment to equity to eliminate the effects of subsidiaries, net non-utility plant, other investments and other funds.  Public Service states that its actual capital structure and recommended ROE will allow it to maintain its current credit rating of A-.  
327. Public Service disagrees with OCC and Staff on the appropriate capital structure.  The Company disagrees with Staff that the capital structure should be based on the parent company Xcel and states that it should be based on the operating company level; points out that calculations based on PSCo’s proxy group result in a range that supports a capital structure with 56 percent equity; and maintains that its recommendation is consistent with industry practice.  Public Service also argues against a capital structure based on Xcel because:  (a) each of Xcel’s stand-alone operating companies, including Public Service, has a capital structure that reflects its unique and particular operating and financial risks; (b) Staff’s hypothetical structure does not give appropriate consideration to the separate capital structures and debt issuances of the operating companies; and (c)  using Staff’s proposed capital structure is not representative of the way in which Public Service finances investments.  

2. Discussion and Conclusions.  

328. Historically, the Commission has based regulated utilities’ capital structures on the actual level of long-term debt and common equity.  The ALJ will adopt the Company’s 
year-end actual capital structure as adjusted and presented in Hearing Exhibit No. 7 at Exhibit DAB-22 (2nd Revised).  The Colorado Supreme Court has held that, unless it is demonstrated by a substantial showing that ratepayers are materially prejudiced by the actual capital structure that finances utility operations, the Commission should use that actual utility capital structure in calculating rates.  Peoples Natural Gas v. Public Utilities Commission, 567 P.2d 377 (Colo. 1977).  In addition, the adjustments made by Public Service to remove the effects of subsidiaries, net non-utility plant, other investments and other funds are consistent with the Commission’s policy of keeping ratepayers neutral with respect to subsidiary operations.  
329. The ALJ finds that the record in this Proceeding does not establish that ratepayers will be prejudiced by use of the actual capital structure used to finance utility operations, as proposed by the Company.  

330. In this Proceeding, Staff proposes a hypothetical capital structure, which is a significant departure from prior practice.  The OCC’s proposed capital structure, while not hypothetical, includes the significant addition of capital leases, which in inconsistent with the Commission’s prior practice.  

331. The OCC’s argument that capital leases create additional financial risk is 
well-taken.  Public Service accurately states that, while such leases are considered leverage for financial purposes, they are not included in the rate base for regulatory purposes.  To include them would result in a mismatch of the proportion of debt and equity used to finance the rate base.  Therefore, the ALJ concludes that it is inappropriate to include capital leases in the cost of long-term debt for regulatory purposes.  

332. The ALJ observes that there is a significant difference between the logic applied to the decision, in the ROE context, to use proxy companies that are predominantly reflective of the parent company and the logic applied when considering the capital structure of the operating company.  In the case of the ROE, a primary tenant of Staff’s argument is that it is the parent company, not the subsidiary, that issues shares of stock and to which investors look when making investment decisions.  In the case of the capital structure, as Public Service points out, the operating company (which does not issue stock shares) is a separate legal entity that issues its own debt securities and that files financial statements with the Securities and Exchange Commission.  

333. For the HTY, Public Service calculated an actual capital structure of 43.35 percent long-term debt to 56.65 percent equity.  This is consistent with the capital structure that was authorized in Public Service’s last natural gas rate case, Proceeding No. 10AL-963G, and the most recent electric rate case in Proceeding No. 11AL-947E.  

334. The ALJ finds that it is essential that the capital structure be based on actual costs, without the inclusion of capital leases.  The ALJ approves Public Service’s capital structure of 56 percent equity and 44 percent debt.  

C. Cost of Debt.  

1. Positions of the Parties.  

a. Staff of the Commission.  

335. Staff recommends a cost of debt of 4.73 percent for Public Service for an HTY.  According to Staff, this is Public Service’s actual cost of debt that includes recently-issued debt instruments as shown in Hearing Exhibit No. 8 at Exhibit GET-7.  

b. Office of Consumer Counsel.  

336. The OCC recommends a cost of debt of 5.15 percent for an HTY.  To develop its recommendation, OCC uses the actual cost of debt and par values for the debt issuances provided by Public Service for the HTY.  

c. Public Service Company.  

337. Hearing Exhibit No. 7 at Exhibit DAB-22 (2nd Revised) reflects a long-term cost of debt of 4.89 percent.  According to the Company, Exhibit DAB-22 (2nd Revised) reflects an actual cost of long-term debt as of September 30, 2012 with an adjustment to eliminate any notes receivable or payable with subsidiaries.  Public Service states that Commission regulatory principles for use with an HTY require that the Company use the year-end capital structure and cost of debt with the identified adjustment.  

2. Discussion and Conclusions.  

a. Calculation of Long-Term Debt.  

338. The Commission’s long-standing practice has been to calculate the cost of 
long-term debt using the Par Value approach without the inclusion of debt issuance expenses.  The Company and the public have benefitted from the existing regulatory practice as demonstrated by the Company’s favorable credit rating of A- as determined by national credit rating agencies and the overall financial strength and health of the Company.  There is a notable absence of evidence in this Proceeding that Public Service will encounter difficulty in obtaining credit if the Company continues to use the Par Value method to calculate long-term debt.  The cost of long-term debt will continue to be calculated using the Par Value method.  

b. Cost of Long-Term Debt.  

339. Staff calculates an actual cost of long-term debt of 4.73 percent for 2013, based on the data contained in Hearing Exhibit No. 7 at Exhibit GET-7.  Staff does not calculate a cost of long-term debt for the HTY; rather, Staff uses its 2013 value in the HTY model.
  Staff observes a trend of declining cost for long-term debt.  
340. OCC corroborates the trend of the declining cost of long-term debt and, in recognition of that trend, calculates rates of 4.52 percent in 2013; 4.33 percent in 2014; and 4.30 percent in 2015.
  OCC states that the declining rates reflect the ability of Public Service to refinance maturing debt at a lower cost.  
341. Public Service calculates for an HTY a year-end cost of long-term cost of debt of 4.89 percent as of September 30, 2012.  This includes adjustments made to eliminate any notes receivable or payable with subsidiaries and an adjustment made to equity to eliminate the effects of subsidiaries, net non-utility plant, other investments, and other funds.  In addition, Public Service accounts for the effect of a $ 500 million bond issuance in March 2013.  Based principally on that issuance, the Company revises its cost of long-term debt to 4.78 percent for 2013; 4.59 percent for 2014; and 4.57 percent for 2015.  

342. The ALJ concludes that a forward-looking cost of debt should reflect the declining trend universally predicted by the parties.  Each method used to calculate the cost of long-term interest contains aspects that the ALJ finds troubling.  

343. The ALJ finds that the calculation of the long-term cost of debt:  (a) should be based on the historical Commission-approved method; (b) should accounts for the March 2013 bond issuance of $ 500 million; and (c) should include adjustments for interest rate hedges, premiums, discounts, issuance expenses, and credit facility fees.  No calculation proposed by the parties meets these criteria.  
344. Based on the weight of the evidence, however, the ALJ finds that Staff’s calculated long-term cost of debt of 4.73 percent is reasonable and will produce a just and reasonable result.  
D. Weighted Average Cost of Capital.  

345. Capital costs are incurred by the utility in the provision of service to ratepayers.  The sources for funding these capital costs are a combination of both long-term debt and equity funds.  The resulting overall cost of capital is the product of weighting the individual capital costs (long-term debt and equity) by the proportion of each respective type of capital included in the Company’s capital structure for regulatory purposes.  

346. Once the capital structure has been determined, the Commission must determine an overall rate of return allowance that will provide the Company with an opportunity to cover its interest and dividend payments; will provide a reasonable level of earnings retention; will produce an adequate level of internally-generated funds to meet capital requirements; will be adequate to attract capital; will be commensurate with the risk to which the Company’s capital is exposed; and will support reasonable credit quality.  

347. Based on its recommendations for Public Service’s capital structure, ROE, and cost of long-term debt, Staff recommends a weighted average cost of capital of 6.95 percent.  

348. Based on its recommendations for Public Service’s capital structure, ROE, and cost of long-term debt, the OCC recommends a weighted average cost of capital of 7.1 percent.  

349. In Exhibit DAB-22 (2nd Revised) in Hearing Exhibit No. 7, Public Service has a weighted average cost of capital of 7.95 percent for the HTY.  

350. Incorporating the authorized ROE of 9.72 percent, the capital structure consisting of 56 percent equity and 44 percent debt, and the approved long-term cost of debt of 4.73 percent, the Weighted Average Cost of Capital in this Proceeding is 7.52 percent.  

X. INCOME STATEMENT (HTY REVENUES AND EXPENSES)    

351. Expenses are an element in the revenue requirement equation.  Revenues are an element in the revenue requirement equation and are addressed here to the extent that Public Service makes an adjustment in the Commission-ordered HTY study that reduces the specific revenues from the 2012 level.  

A. Net Operating Loss.  

1. Positions of the Parties.  

a. Staff of the Commission.  

352. Staff proposes that the Commission require Public Service to adjust final rates to remove any Net Operating Loss (NOL) carry-forward offset to accumulated deferred income taxes included in the test year cost of service.  Staff takes the potential creation of an NOL into consideration and determines that the impact to its HTY revenue requirement is a reduction of $ 1,112,251.
  

353. Staff cautions that an NOL is not expected to be a component of the cost of service indefinitely.  Staff refers to Decision No. R11-0743,
 which reflects the fact that the Company had recognized an NOL carry-forward and that such a carry-forward is reasonably expected to be extinguished in a certain period of time.  

b. Office of Consumer Counsel.  

354. OCC states that, after the Commission rules on the various ratemaking principles to be used in this Proceeding, a calculation will need to be performed to determine whether there is an NOL for income tax purposes.  

c. Public Service Company.  

355. Public Service asserts that any adjustments to the HTY revenue requirement contained in Hearing Exhibit No. 7 at Exhibit AB-22 (2nd Revised) will require a recalculation of the NOL impact on accumulated deferred income taxes in order to determine the correct resulting revenue requirement.  

2. Discussion and Conclusion.  

356. An NOL can occur when net income is insufficient to allow for tax deductions to be used fully in the year occurred.  As explained by Public Service, the “Company must determine if the bonus tax depreciation results in more tax deductions than the Company can currently use.  In other words, the Company must calculate if there are more deductions than net income, which results in a tax” NOL.  Hearing Exhibit No. 5 at 39:20-23.  

357. No intervenor opposes the recalculation of the NOL impact after Commission decisions on the disputed issues are applied to the revenue requirement.  It is the appropriate method to input all Commission-approved adjustments prior to calculating an NOL.  The ALJ will direct Public Service to recalculate, consistent with this Decision, the HTY revenue requirement to determine whether there is an NOL impact.  

B. Property Taxes.  

1. Positions of the Parties.  

a. Staff of the Commission.  

358. Staff states that the Company has requested an adjusted an amount of $ 27.8 million for property taxes in the HTY.  This amount includes a pro forma increase of $ 6.2 million above the known and measurable per-book amount demonstrated by the Company.  

359. Staff recommends that:  (a) the Commission allow Public Service to recover in base rates only the current level of property taxes; and (b) any amount above that level would be recovered through a separate component of the GRSA and would be tracked and accounted for separately.  Staff asserts that the increase in property taxes is one of the largest drivers of increasing rates in recent rate cases and that the primary drivers for this increase in property taxes are increasing investment and higher tax rates.  

360. Staff supports the recovery of amounts exceeding the per-book level through a separately stated component of the GRSA rider; the separate component would be reviewed in an advice letter and adjusted to actual levels.  Staff’s intent is to allow the Company to be made whole on property taxes but only after the actual property taxes:  (a) are known and measurable; and (b) reviewed through an annual advice letter filing.  After review of the advice letter filing, the property tax portion of the GRSA would be adjusted each year based on the actual tax amount over- or under-estimated in the previous calendar year; and adjustments would be made for any over- or under-recovery during the past year.  Staff argues that the proposed property tax rider to the GRSA meets the Commission criteria for riders.
  

b. Office of Consumer Counsel.  

361. OCC recommends that the Commission reverse Public Service’s HTY adjustment of $ 7,085,658 for property taxes.  

362. OCC asserts that the Company’s proposal, which increases the property tax expense, is based on out-of-period adjustments because the mill levy increases that give rise to this adjustment will not be paid until the end of April 2014, or 19 months after the end of the HTY.  This timing issue arises due to the difference between the period during which the Company collects property taxes in base rates and the date on which it pays these taxes.
  

363. In addition, OCC states that the estimate of property taxes used by Public Service in the HTY study appears too high when compared to the estimate used by Public Service in the FTY studies.  OCC observes that the Company’s HTY estimate is more than $ 2 million higher than the Company’s forecasted property taxes for FTY 2013 and FTY 2014.  Because the Company based all three estimates on the same rationale (i.e., school district and other measures passed in the November 2012 general election that resulted, or will result, in increased forecasted mill levies), OCC finds this discrepancy troublesome.  

364. Further, the OCC opposes Staff’s proposal to establish a new property tax-specific rider.  OCC disagrees with the timing of recovery through the proposed rider because it is based on projected, not actual, costs.  In addition, OCC argues that rider treatment is inappropriate for an expense, such as property taxes.  However, if the Commission adopts Staff’s HTY property tax proposal, OCC recommends a corresponding reduction to the Company’s ROE because rider treatment reduces the Company’s risk of collecting its full property tax liability.  

c. Climax Molybdenum Company.  

365. Climax opposes Staff’s property tax rider proposal.  Climax argues that property taxes do not meet the criteria for a rider because they are not sufficiently volatile to warrant such treatment.  Climax recommends that the Commission deny Staff’s proposal for rider treatment because it is not needed and does not qualify under criteria used by the Commission to determine whether to implement a rider.  

d. Public Service Company.  

366. The Company requests approval of its pro forma adjustment for property taxes because:  (a) the 2013 property tax expense is known and measurable; and (b) the adjustment is consistent with the treatment approved by the Commission in past Public Services rate cases.  

367. As support for its adjustment and in response to OCC’s issue with the Company’s addition of $ 7 million for the HTY, Public Service states that the adjustment is consistent with Commission-adopted principles and that the OCC misunderstands the adjustment.  Specifically, the Company asserts:  (a) its adjustment is not out-of-period because it accurately reflects the accrued property tax expenses that will be incurred during the 12-month period after the end of the test year; (b) the adjustment is based on the actual accrual for the 12 months ended September 30, 2012; (c) the Company made an adjustment to reflect the increase in property tax expense it has recorded through December 31, 2012 and the increase in property taxes it expects to record from January 1, 2013 through September 30, 2013, as shown in Hearing Exhibit No. 7 at Exhibit DAB-22 (2nd Revised), Schedule 47; (d) Commission precedent (i.e., Decision No. C93-1346 in Proceeding No. 93S-001EG) supports this known and measurable adjustment; and (e) the adjustment is not based on predicted future mill levies or a future effective tax rate and, thus, does not contradict the Commission’s decision in the Black Hills rate case discussed by the OCC.  

368. Public Service also states that the OCC’s rationale rests on the incorrect accounting method (i.e., cash basis accounting).  The Company asserts the Commission’s regulatory principle applicable to making pro forma adjustments to an HTY is based on when an expense is recorded on the Company’s books (i.e., accrual basis accounting), not when an expense is paid (i.e., cash basis accounting).  The fact that the Company remits cash to the State of Colorado in April of the following year does not mean that the property tax was not incurred as an expense against earnings during the tax year.  

369. According to the Company, OCC fails to recognize that the CWC calculation takes into account the timing difference between when the Company expenses property taxes and when property taxes are paid.  The CWC allowance recognizes that the Company has the use of customer funds with respect to property taxes and incorporates an appropriate credit within the CWC allowance.  

370. For these reasons, Public Service asks the Commission to reject OCC’s arguments that the Company has included property taxes in the HTY cost of service study that are 
out-of-period adjustments (i.e., expected to occur after September 30, 2013).  

371. In addressing OCC’s assertion that the HTY study estimate of property taxes appears too high when compared to the FTY years, Public Service maintains that the study contains a known and measurable adjustment for property taxes expected to occur one year after the end of the test year.  

372. In response to Staff’s proposal for property tax expense recovery, the Company states it did not adjust the HTY cost of service study because, if the Commission approves the HTY and the proposal to set the property taxes at that level, there is no need for an adjustment.  

2. Discussion and Conclusion.  

373. The HTY method used to determine a revenue requirement allows, even requires, pro forma adjustments.  These adjustments are limited to one year after the end of the test year.  The evidence in the record supports the conclusion that the Company’s pro forma adjustment for property taxes complies with the one-year time limit for out-of-period adjustments.  In addition, in Hearing Exhibit No. 29 at Revised Exhibit No. PAS-1, Public Service updates actual plant in service, net operating income, capitalization rate, and the effective tax rate for 2012.  These updates provide a reasonable estimate of the Company’s property tax expense through the period ending September 30, 2013.  

374. The ALJ will not make the Climax and OCC proposed adjustment.  The Company’s HTY property tax adjustment of $ 7,085,658 will remain in the revenue requirement calculation.  

C. Labor Costs.  

375. Labor costs include the Company’s expenses associated with employees and their compensation.  In this Proceeding, the disputed labor costs are:  (a) the pension costs associated with current employees; (b) the Annual Incentive Plan Compensation; and (c) the long-term incentive costs.  

1. Overview of Positions of the Parties on Labor Costs.  

a. Staff of the Commission.  

376. Staff recommends a Commission-ordered HTY cost of service reduction of $ 7,433,072 for labor costs.  This is achieved by two adjustments:  (a) eliminating $ 3,152,707 in incentive pay; and (b) limiting recovery of pension expense to $ 4.27 million.
  

377. With respect to incentive pay, Staff’s recommendation rests on its belief that the Company’s labor costs are in excess of what is necessary to attract workers and what is appropriate to include in the HTY revenue requirement that results in just and reasonable rates.  

378. With respect to the pension benefit, Staff asserts that a major cause for the Company’s rising labor costs is its pension benefit.  In Staff’s opinion, PSCo’s pension expense is excessive because the additional expense associated with the legacy pension plan is not necessary to attract workers.  

b. Office of Consumer Counsel.  

379. OCC advocates removing $ 1,061,491 from pension and benefits expenses because the increases are not known and measurable.  OCC asserts that the actuary has not made a final determination of Public Service’s 2013 pension expense.  

c. Public Service Company.  

380. The Company asserts that neither Staff nor OCC provides a credible basis for the Commission to change its established regulatory policy and practice that permits the Company to include incentive compensation in its cost of service.  The Company asserts incentive compensation is a key component of the Total Rewards Compensation package that is designed to attract, to retain, and to engage employees and that attracting and retaining highly-skilled employees is in the interest of, and benefits, customers.  

381. In addition, the Company states that the adjustment to the HTY for pension and benefits expense is known and measurable.  The increases in pension and benefits expenses are based on the most recent actuarial study prepared by Towers Watson.
  

2. Pension Expense.  

a. Positions of the Parties.  

(1) Staff of the Commission.  

382. Staff recommends limiting recovery of the pension expense to $ 4.27 million.
  Staff states that Public Service’s pension expense is excessive because the additional expenses associated with the legacy pension plan (i.e., the pension plan in effect prior to January 1, 2012) are not necessary to attract workers.  

383. Staff describes events that have worked to increase pension expense.  They include:  (a) stock market declines in 2008 that led to more conservative investments and a lower discount rate being used to estimate pension expense; and (b) the Pension Protection Act of 2006 that required the Company to infuse cash to increase the plan’s funded status.  Staff points out that, when changed circumstances occur at other firms, the affected organizations respond by modifying their pension plans to bring costs (i.e., benefit obligations) in line with lower expected growth in pension plan asset value.  For example, Staff notes that firms have been moving from defined benefit pension plans to defined contribution plans for decades.  

384. Staff states that the cost of the Company’s pension plan has risen dramatically in recent years and now significantly exceeds the amount that is reasonable to include in the HTY revenue requirement which will underpin the rates to be paid by ratepayers.  Staff presents two pension studies:  (a) a Joint Pension Study conducted by Moody’s Analytics for Public Service and Staff, which study focuses on retirement benefits being earned by non-bargained new hires;
 and (b) a Staff-commissioned study, conducted by Moody’s Analytics, that evaluates retirement benefits being earned, as of today, by the Company’s current employee population.
  These studies provide data that compare the Company’s retirement costs with those of regulated utilities, with those of non-regulated utilities, and with those of non-regulated firms.  Staff states that these comparative data establish that Public Service’s benefits costs per employee are greater than those at non-regulated utilities and non-regulated firms.  Staff argues that these data show that regulation has protected Public Service from market forces (i.e., has allowed the Company to continue to provide excessive pension benefits irrespective of changed conditions) because the Company is able to pass the expense through to ratepayers in rates.  
385. Public Service recently modified its pension plan to provide a lower level of pension benefits to some employees.  The Company offers the modified pension plan only to employees hired on or after January 1, 2012 (new hires); there are no changes in the pension plan for employees hired prior to that date (legacy hires).  Staff agrees with the modified pension plan’s reduction in pension benefits.  Staff asserts that the modified pension plan also should apply to legacy hires who are not within ten years of the Company’s average retirement age of 61 because:  (a) workers who are close to retirement should be given the legacy pension plan as they have relied on that plan in their retirement planning; and (b) the fact that Public Service can attract new employees with a reduced pension plan offer proves that the legacy pension plan is too rich and is not necessary to attract workers.  

386. Staff proposes that the HTY revenue requirement include the legacy pension costs only for workers who are within ten years of the Company’s average retirement age of 61.  Staff calculates that the impact of this adjustment will reduce the $ 8.5 million pension expense by approximately one half, or $ 4.27 million.  

387. Staff proposes that legacy hires who are more than ten years from retirement accrue pension benefits consistent with the new hire pension plan.  Staff calculates that implementation of this recommendation would save the Company approximately $ 70 million over five years.  

(2) Office of Consumer Counsel.  

388. OCC recommends adjusting employee benefit costs in the Commission-ordered HTY by removing $ 1,061,491 because that amount represents the forecast of 2013 pension, healthcare, and other employee benefit costs.  OCC argues that these costs are speculative and should be excluded from the HTY cost of service.  

389. As to the HTY pension expense adjustment made by the Company, OCC states that it should be removed because the third-party actuary has not made a final determination of Public Service’s 2013 pension expense.  

(3) Public Service Company.  

390. The Company states that it needs to offer benefits, including pensions, that are comparable to other utility firms in order to attract and to retain the necessary highly-skilled employees.  Public Service asserts -- and no party disputes -- that it has taken steps to reduce its pension expenses by providing a lower level of pension benefits to new employees hired on and after January 1, 2012.  

391. Public Service argues that, contrary to Staff’s assertions, the pension studies presented in this Proceeding do not demonstrate that the legacy pension plan is overly-generous when the correct comparison (i.e., comparison of PSCo’s pension plan to other regulated utilities’ pension plans) is made.  In addition, the Company disagrees with Staff’s proposal to limit the legacy plan to employees that are within ten years of the Company’s current average retirement age of 61.  Public Service states that there is no legitimate justification for disallowing any portion of its pension costs.  
392. The Company argues that OCC’s proposal to exclude PSCo’s $ 1,061,491 adjustment for increases in pension and benefits expenses forecasted for 2013 is without merit.  The Company asserts that this adjustment to the HTY for pension and benefits expense is known and measurable and that the increases in pension and benefits expenses are based on the most recent actuarial study, which was prepared by Towers Watson and is presented in this Proceeding as Confidential Hearing Exhibit No. 23A at Confidential Exhibit MRM-1.  

b. Discussion and Conclusion.  

393. The vigorous debate that Staff precipitated by its recommendations on pension cost issues is valuable, raises important issues, and asks and addresses necessary questions.  On balance and for the following reasons, however, the ALJ will not adopt Staff’s recommendations.  

394. First, the Company presents evidence of its efforts to contain its pension costs and to adjust to the significant market change that occurred in 2008.  No party disagrees with the new pension plan.  In addition, there is no evidence that the market change that occurred in 2008 is permanent; the effects may lessen, and may disappear entirely, over time.  Public Service’s actions in response to current conditions are reasonable.  

395. Second, the Comprehensive Study contains comparisons to firms that are not regulated utilities; therefore, it cannot be used as an “apples to apples” comparison.  When one compares the Company’s retirement costs to those of other regulated utilities, the Company’s costs are comparable and are not out-of-line.  

396. Third, the ALJ is persuaded by the Company’s argument that the legacy pension plan is necessary to retain legacy hires.  There is no dispute that the Company must retain trained and skilled employees.  That new hires may be amendable to a lower pension plan does not mean that legacy hires (i.e., experienced, trained personnel) will stay at Public Service if their existing pension plans are reduced, particularly in the employment market for such personnel who have the option of employment at other regulated utilities that offer better pension plans.  Losing experienced and trained Public Service personnel is not in the best interest of the Company or its ratepayers.  

397. Fourth and finally, Public Service and Staff agree that, when changing pension plans, one must draw the line between the old plan and the new plan somewhere.  In essence, the issue raised by Staff questions where the Company decided to draw that line.  Public Service supplies sufficient and persuasive information about the reasons for its decision.  

398. The ALJ will not adopt OCC’s recommendation to eliminate the Company’s adjustment of $ 1,061,491 for expected costs in 2013.  The Commission historically has accepted the most recent actuarial studies as providing sufficient certainty regarding the change in costs the Company will experience during the period rates are in effect.  On balance, OCC has not shown why, in this case, the ALJ should not follow this established practice.  

3. Annual Incentive Plan (AIP) Compensation.  

a. Positions of the Parties.  

(1) Staff of the Commission.  

399. Staff advocates elimination of $ 3,152,707 for incentive pay.  Staff’s adjustment rests, in part, on its understanding that the Company’s labor costs are growing faster than inflation, as measured by the employment cost index.  Staff states that Public Service’s labor costs have risen 40 percent between 2005 and 2013.  Staff concludes that the Company’s labor costs are in excess of the level necessary to attract workers and are in excess of what is appropriate to include in the HTY revenue requirement.  

400. Staff maintains that bonuses should be funded by Company shareholders, and not ratepayers, because:  (a) the magnitude of the funds available for incentives is based on earnings per share, which strongly suggests that employees are meeting the goals of shareholders; and (b) the level of incentives is in excess of the level recommended by salary surveys.  

(2) Public Service Company.  

401. The Company states its AIP is a key component of the Company’s Total Rewards Compensation package that is designed to attract, to retain, and to engage highly-skilled employees consistent with the interests of PSCo’s customers.  As support, Public Service refers to the Towers Watson study commissioned by the Company to benchmark the level of its cash compensation.  According to Public Service and as presented in this Proceeding, this study shows that, without AIP, the Company’s cash compensation would be between 13.1 percent and 18.6 percent below the market mean and between 11.4 percent and 18.1 percent below the market median, depending upon the breadth of the sample used as the basis for comparison.  If the HTY study is adjusted to exclude AIP, Public Service states that it will not recover the cost of providing market competitive wages.  

402. The Company takes issue with Staff’s claim that growth in annual labor costs is in excess of what is necessary because these costs are growing faster than inflation.  Public Service states:  (a) its labor costs are driven by increases in headcount; (b) these increases are due largely to the activities being undertaken under the Pipeline System Integrity programs, and (c) because Staff’s analysis did not take the increase in head count into consideration and instead focused on the comparison to inflation, the Commission should not rely on the analysis.  

b. Discussion and Conclusion.  

403. The Commission consistently has allowed the Company to recover AIP-type incentive compensation in its cost of service.  The record shows that the level of the AIP is reasonable and is necessary to attract and to retain employees.  The ALJ will not adopt Staff’s adjustment.  The Company’s AIP expenses will remain in the HTY cost of service.  

4. Long-Term Incentive Costs.  

a. Positions of the Parties.  

(1) Staff of the Commission.  

404. Staff makes adjustments to two components of the Company’s proposal to provide additional compensation to officers and other senior management employees, specifically:  (a) the Executive Environmental Stewardship Long-Term Incentive; and (b) the Gas Operations Business Management Area Long-Term Incentive.  

405. With respect to the environmental stewardship incentive, Staff points out that the Company’s description of the program relates to electric, not natural gas, operations.  As a result, Staff states that, because the incentive payments are not based on the Company natural gas operations, they provide no benefit to the natural gas ratepayers.  Staff adjusts the HTY study to remove the costs of this long-term incentive.  
406. The sole performance metric for the business management area incentive is growth in earnings per share.  Staff finds that this performance metric may be in the interest of shareholders but is not in the interest of ratepayers.  As a result, Staff adjusts the HTY study to remove the costs of this long-term incentive.  

(2) Office of Consumer Counsel.  

407. OCC makes an adjustment to remove $ 177,782
 in the HTY for costs of the Executive Environmental Stewardship Long-Term Incentive and the Gas Operations Business Management Area Long-Term Incentive.  OCC removes these executive long-term incentive compensation expenses relating to achieving financial and environmental targets because, according to Public Service, the performance objectives (i.e., renewable energy and emissions reduction) relate to the Company’s Electric Department’s electric generating plants.  Like Staff, OCC contends these are expenses of the Company’s electric operations and that they do not relate to the Company’s natural gas operations.  

(3) Public Service Company.  

408. The Company describes these two long-term incentive plans as 
performance-based plans for officers and other senior management personnel.  The purpose of which is to align management’s interests with the Company’s long-term strategy and with the interests of shareholders and customers.  Public Service asserts that these programs are part of the market competitive compensation package provided to executives and, as such, are reasonable and necessary expenses of providing utility service.  

b. Discussion and Conclusion.  

409. Based on the evidence in the record, the Environmental Stewardship Long-Term Incentive focuses on the Electric Department’s operations and, thus, is not appropriate for recovery in this natural gas rate case.  The ALJ will adopt OCC’s and Staff’s recommended disallowance and will remove this incentive from the HTY study.  
410. Based on the evidence. the Gas Operations Business Management Area 
Long-Term Incentive is provided to encourage officers and executive management to take action to grow the Company’s earnings per share.  The ALJ is not convinced that this is in the interests of ratepayers.  In addition, to the extent growth in earnings per share results from management actions to reduce costs, Public Service does not explain why officers and executive management need an incentive to do what is, or should be, a fundamental job responsibility:  operate an efficient natural gas utility.  For these reasons, the ALJ will adopt OCC’s and Staff’s recommended disallowance and will remove this incentive from the HTY study.  
D. Out-of-Period Wage Adjustments.  

411. In a historical test year, a pro forma adjustment typically is made for known and measurable, out-of-period wage increases.  Such an adjustment requires the inclusion of, or at least consideration of, a productivity offset.  

412. The Company makes four pro forma adjustments to its actual HTY payroll expense:  (a) 2.50 percent wage increase for bargaining employees that became effective May 28, 2012;
 (b) 2.75 percent wage increase for bargaining employees that became effective May 27, 2013; (c) 2.50 percent wage and salary increase for non-bargaining employees that became effective October 1, 2012; and (d) 2.75 percent wage and salary increase for 
non-bargaining employees that became effective March 16, 2013.  

1. Positions of the Parties.  

a. Office of Consumer Counsel.  

413. OCC advocates disallowance of three out-of-period wage adjustments:  (a) the 2.75 percent wage increase for bargaining employees that became effective May 27, 2013; (b) the 2.50 percent wage and salary increase for non-bargaining employees that became effective October 1, 2012; and (c) the 2.75 percent wage and salary increase for non-bargaining employees that became effective March 16, 2013 (contested wage adjustments).  To accomplish this disallowance, OCC reduces payroll expenses by $ 1,292,839 and reduces associated payroll tax by $ 63,111.  

414. OCC removes the contested wage adjustments because:  (a) the three wage increase events fall outside the test period; (b) Public Service does not consider corresponding productivity gains, which make the Company’s wage adjustments overstated; and (c) the result is that the Company’s adjustments do not meet the applicable regulatory principles.  

415. OCC notes that the Commission requires that out-of-period payroll adjustments include productivity gains that occur out-of-period.  Without the offsetting consideration of these productivity gains, according to OCC, the Company’s proposed out-of-period wage and salary increases cannot be considered known and measurable.  OCC cites Decision No. C93-1346 in Proceeding No. 93S-001EG as support for its assertion that consideration of a productivity offset is required for out-of-period payroll adjustments.  In that 1993 rate case, Public Service derived the productivity offset by computing the weighted average of the compound growth rates of output per unit of labor using data from 1987 through 1991.  

416. OCC states that the Company does not consider corresponding productivity gains in the Commission-ordered HTY presented in Hearing Exhibit No. 6 at Exhibit DAB-22.  OCC argues that the Commission should refuse to recognize the later-filed Company discussion of productivity, presented in Hearing Exhibit No. 7 at Exhibit DAB-22 (2nd Revised), because PSCo failed to present its productivity offset evidence in its Commission-ordered HTY study as required by Decision No. C13-0064 at ¶ 13.  

b. Public Service Company.  

417. Public Service states that:  (a) each of the contested wage adjustments will occur within one year of the end of the HTY; (b) no party disputes this; and (c) thus, the contested wage adjustments are appropriate out-of-period pro forma adjustments.  

418. Public Service concedes that it did not consider productivity gains when making the out-of-period wage adjustments to the Commission-ordered HTY study.  Public Service explains that it had limited time in which to prepare and to meet the filing deadline for the Commission-ordered HTY study and, thus, did not have sufficient time to consider any productivity gains that offset the effects of the out-of-period wage and salary increases.  

419. The Company states that, in its rebuttal testimony, it follows the regulatory principle of making known and measurable adjustments for changes in costs that occur within one year after the end of the test period.  The Company refers to Decision No. C93-1346 and states that it has updated its data based on the method used in that 1993 rate case.  In the instant rate case, Public Service uses years 2002 through 2012 to compute the weighted average of the compound growth rates of output per unit of labor.  Hearing Exhibit No. 7 at Exhibit DAB-26.  

420. Public Service describes the method used to develop the labor productivity information provided in Exhibit DAB-26 of Hearing Exhibit No. 7 as follows:  

The general definition of labor productivity is the ratio of output to input.  It is the relationship between the quantity and value of goods and services produced (the output) and the quantity of labor required (the input).  The output used was natural gas sales, including transportation volumes, normalized for weather.  The input used was total gas labor costs as reported in the Company’s FERC Form No. 1, plus gas employee benefits expense.  

Hearing Exhibit No. 7 at 18:13-18.  
421. According to the Company, the result is a negative productivity offset due to sales declining over the ten-year period of time used in its analysis.  Consequently, Public Service states that there is no productivity offset to the contested wage adjustments based on ten-years’ of data using the method approved by the Commission in Decision No. C93-1346.  

2. Discussion and Conclusion.  

422. In developing the HTY study presented in Hearing Exhibit No. 7 at 
Exhibit DAB-22 (2nd Revised), the Company uses the method approved by the Commission in Decision No. C93-1346 to develop a productivity offset.  The result, as described by the Company, is no productivity gain offset to the three contested wage adjustments.  

423. OCC raises a valid issue regarding the regulatory principle that one must consider productivity gains.  However, in this Proceeding, the fact that the Company addresses this issue in its rebuttal testimony rather than in supplemental direct testimony is not a sufficient reason to disallow the three contested wage adjustments.  First, the Company is permitted to make corrections to the Commission-ordered HTY study to address missing elements that Intervenors identify.  Second, OCC was permitted to file surrebuttal testimony to address the Company’s HTY answer testimony (presented in the Company’s rebuttal testimony) and, thus, had the opportunity to address the Company’s productivity adjustment.  OCC filed no surrebuttal testimony.  As a result, OCC did not challenge PSCo’s productivity adjustment.  
424. The PSCo out-of-period wage adjustments are known and measurable and will remain in the revenue requirement calculation.  

E. Rate Case Expenses.  

1. Positions of the Parties.  

a. Staff of the Commission.  

425. Staff makes four recommendations concerning the rate case expenses presented by Public Service in the Commission-ordered HTY study.  

426. First, Staff removes $ 258,024 because that amount reflects costs related to Proceeding No. 12A-1264ST, In the Matter of the Application of Public Service Company of Colorado for a Certificate of Public Convenience and Necessity to Construct Two Package Boilers for its Steam Utility and for Approval of a Regulatory Plan Affecting Rates for Natural Gas and Steam Services Effective After the Boilers Have Been Placed in Service.  

427. Second, Staff points out that the Commission-ordered HTY study includes some actual rate case expenses for this Proceeding and estimates for the remainder of the rate case expenses.  Staff recommends that Public Service true-up this expense item once actuals are known.  

428. Third, Staff recommends that Public Service establish a separate component within the GRSA to recover only actual rate case expenses and, when all actual rate case expenses are recovered, the rate case expense component of the GRSA would be re-set to zero.  Staff does not recommend that a rolling balance method be used if Public Service files a rate case prior to the end of the approved rate case expense recovery amortization period.  

429. Fourth and finally, Staff removes the $ 11,399 associated with the Towers Watson compensation study.  Staff argues that ratepayers did not benefit from this study.  

b. Office of Consumer Counsel.  

430. OCC advocates:  (a) reduction of the HTY rate case expense from $ 1,327,216 to $ 563,608; and (b) amortization of this expense over two years.  

431. First, OCC argues that shareholders benefit from rate cases and, thus, should absorb half the expenses of the rate case.  In addition, OCC asserts that this sharing is an effective mechanism to control the Company’s rate case expenses.  OCC’s adjustment reduces the rate case expense by one-half.  

432. Second, OCC estimates that $ 200,000 of the requested rate case expense relates to Proceeding No. 12AL-1269ST, the pending steam rate case, and Proceeding No. 12A-1264ST.  OCC recommends removing this amount from the rate case expense in this Proceeding.  

433. Third, OCC advocates a two-year amortization period for recovery of rate case expenses because this is the approach that the Commission typically approves.  

c. Public Service Company.  

434. Public Service seeks natural gas rate case expenses of $ 1,327,216.  A portion of this is based on actuals in the HTY study, and a portion is based on estimated costs for the remainder of the case.  
435. This amount includes $ 41,000 to provide notice to natural gas customers of the possible rate impacts on gas customers that may occur as a result of Proceeding 
No. 12A-1264ST.  In its rebuttal case, Public Service removes the $ 41,000 notification expense related to Proceeding No. 12A-1264ST from its rate case expense estimate in this Proceeding.  The resulting rate case expense is $ 1,286,216.  
436. Public Service takes issue with the proposals made by the OCC and Staff regarding the Proceeding No. 12A-1264ST expenses.  It asserts that OCC and Staff significantly overestimate the amount of the rate case expense related to issues involving Proceeding No. 12A-1264ST because the methods they use remove expenses beyond those associated with that other proceeding.  

437. Public Service argues that the OCC proposal to split rate case expenses between rate payers and shareholders is flawed.  Public Service states that, by law, Public Service is required to file tariffs to initiate a rate case and to notify its customers.  Public Service states that rate case expenses are reasonable business expenses for a regulated entity and that the Company is allowed to recover those expenses from its ratepayers.  

438. Public Service disagrees with Staff’s proposal to deny the expenses associated with the Towers Watson compensation study.
  The Company states that this study was done to support the level of compensation costs in the Company’s case and to provide a comparison of the Company’s cash compensation relative to other similarly-sized utilities.  The Company states that this is a legitimate rate case expense.  

2. Discussion and Conclusion.  

439. The rate case expense presented by Public Service is $ 1,286,216.  The ALJ finds that this is a reasonable initial input into the HTY revenue requirement.  

440. First, the ALJ is not persuaded that either OCC or Staff proposes the correct method to remove the impact of Proceeding No. 12A-1264ST from the rate case expense in this Proceeding.  These parties appear to have used adjustment factors across most of the rate case expense items rather than using a more focused method to remove the notice expenses related to Proceeding No. 12A-1264ST.  

441. Second, the ALJ agrees with Public Service that it has the right to seek rate recovery for all prudent business expenses and does not agree with OCC’s position that rate case expenses are such a unique expense that they should be treated in a manner different than most other expenses.  In the ALJ’s opinion, OCC does not:  (a) demonstrate that the initiation of, and the results from, this rate case necessarily will result in revenue requirement adjustments that benefit shareholders; and (b) explain the ways in which rate case expenses have such a positive effect on shareholders that they should absorb one-half of the rate case expenses.  

442. In Decision No. C09-1446 at ¶ 129, the Commission observed that “recovery of rate case expenses [is] a normal and legitimate activity for a regulated utility” and that the “better course for controlling expenses is rigorous oversight, rather than splitting costs” between shareholders and ratepayers.  The ALJ recognizes that this Decision was issued in the context of a settlement and, thus, does not establish regulatory principle, method, or approach.  Nonetheless, the ALJ agrees with the Commission’s observations and finds them to be useful guidance.  

443. For these reasons, the ALJ will not adopt the OCC recommendation to share rate case expenses between ratepayers and shareholders.  

444. Third, the ALJ will not adopt Staff’s adjustment to disallow the expense associated with the Towers Watson compensation study.  Providing a study to support a request for compensation expenses is a normal -- even expected -- use of consultants in rate cases, and the study’s topic areas are germane to HTY revenue requirement issues.  The overarching issue with respect to the Towers Watson study is whether it is pertinent to the issues in this Proceeding.  The ALJ finds that the study is pertinent; this determination leads to the conclusion that Staff’s adjustment will not be adopted.  The ALJ will not second-guess how Public Service chose to support its case with consultants and witnesses on individual evidentiary topics that are part of the revenue requirement.  

445. Fourth, the ALJ agrees with Staff that the use of estimates for rate case expenses is problematic.  Where possible, the actual rate case expenses should be included in the revenue requirement and recovered through the GRSA.  It is likely that, shortly after the end of this case, Public Service will have its actual rate case expenses for the entire Proceeding.  

446. To assure that the actual rate case expenditures are recovered, the ALJ will direct Public Service to meet, no later than February 28, 2014, with OCC and Staff to review the final rate case expenditures.  The ALJ will direct Public Service to file, no later than April 1, 2014, a GRSA tariff that adjusts the final rate case expenses to actuals.
  

Fifth and finally, with respect to the method and period of recovery, the ALJ agrees with the parties that a two-year amortization period is appropriate for the rate case 

447. expenses.  The ALJ finds the positions of OCC and Staff regarding treatment of unamortized rate case balances should Public Service file another rate case to be arbitrary and, possibly, confiscatory.  While such arrangements may occur in the context of a settled rate case, in this case there is no settlement.  There is no rate case-based stay-out provision at play here; and, if Public Service finds it in the interest of its customers to initiate a rate case prior to the end of the amortization period, it should still recover its rate case expenses for this Proceeding.  For these reasons, the ALJ determines that the rolling balance method will be used so that un-amortized amounts of rate case expense from this Proceeding can be rolled into a later rate case.  

F. Other Expenses.  

448. No intervenor questions, or raises an issue with respect to, the calculation or inclusion of Commission administration fees included in the HTY filed by Public Service.  Having reviewed this adjustment, the ALJ finds it appropriate to include this adjustment in determining the HTY revenue requirement.  

449. No intervenor questions, or raises an issue with respect to, the calculation or inclusion of and changes in insurance premiums included in the HTY filed by Public Service.  Having reviewed this adjustment, the ALJ finds it appropriate to use this adjustment in determining the HTY revenue requirement.  

G. Rifle Natural Gas Liquids Revenues.  

450. The Rifle Gas Plant is co-owned by Public Service and Rocky Mountain Natural Gas Company.  This plant processes “wet” (i.e., unprocessed) natural gas from producers in Western Colorado and, after the liquids are extracted, feeds the remaining gas stream into the Rifle-Vail pipeline that supplies mountain communities in the Rifle-Vail Valley served by Public Service and SourceGas Distribution LLC.
  
451. Due to a new cryogenic plant planned to be completed in 2014 near Parachute, Colorado, the Company projects that it:  (a) will reduce its winter operations of the Rifle Plant; (b) will not operate the plant at all between April 1, 2013 and October 31, 2013; and (c) will cease operating the plant completely after March 31, 2014.
  Given these events, in its Commission-ordered HTY study, Public Service makes a pro forma adjustment to reduce its HTY revenues by $ 1,395,470, the amount of the Rifle natural gas liquids revenues.  

1. Positions of the Parties.  

452. Due to the Parachute Plant to be completed in 2014, the Company reduces its HTY revenues by $ 1,395,470 in the Commission-ordered HTY presented in Hearing Exhibit No. 6 at Exhibit DAB-22.  Public Service states that the Rifle Plant natural gas liquids revenues adjustment is appropriate because a new plant, referred to as the Parachute Plant, is being built and is expected to take all of the raw gas that the Rifle Plant historically processed.  
OCC makes an adjustment to reverse the Company’s Rifle Plant natural gas liquids revenues adjustment; this increases total HTY revenues by $ 1,395,470.  OCC contends that the adjustment is inappropriate because construction of the Parachute Plant has been delayed.
  Due to the uncertainty surrounding the date the Parachute Plant will begin operation, OCC argues that the Company cannot determine when revenue erosion can be expected to occur.  Because of the uncertainty with respect to the Parachute Plant and because Public Service has no 

453. proposal with respect to how to account in the HTY for the uncertainty surrounding the Rifle Plant natural gas liquids revenues, OCC reverses the Company’s pro forma adjustment.  

454. The Company maintains that the uncertainty of the timing of the Parachute Plant operations does not undermine the appropriateness of this adjustment because it expects liquids sales at the Rifle Plant to cease completely by April 2014.  Thus, the Company argues that its adjustment represents a known change in operations.  

455. The Company also disputes OCC’s disallowance because it does not reflect the actual gas supply situation that the Company is experiencing at the Rifle Plant.  The Company asserts that the actual gas supply situation is that it cannot buy unprocessed natural gas to put through the Rifle Plant during the summer months (April 1 through October 31) in 2013 and after March 31, 2014.  The Company states that, if it cannot buy unprocessed gas to put through the Rifle Plant, it cannot produce liquids to sell and, thus, cannot produce revenues.  According to the Company, its adjustment to reduce the Rifle Plant liquids revenues reflects the reality of the situation and the ability of the Company to buy unprocessed gas.  

2. Discussion and Conclusion.  

456. The regulatory principle that known and measurable changes are expected to occur within one year after the end of the test year is the basis on which the ALJ reverses the Company’s adjustment to decrease its Rifle Plant liquids gas revenues.  The uncertainty of the operational date of the Parachute Plant precludes the Company from providing a reasonable foundation on which to lower test year revenues.  The ALJ will adopt the OCC adjustment.  
H. Heating Degree Days and Billing Determinants.  

1. Positions of the Parties.  

a. Staff of the Commission.  

457. Staff recommends that the Commission adjust upward the revenue in the Commission-ordered HTY study produced by Public Service.  The Staff adjustment increases that revenue by $ 3,393,692 and rests on two items:  (a) weather normalization calculations; and (b) billing determinants.  

458. The majority of this Staff-proposed adjustment is based on what Staff asserts is PSCo’s inaccurate weather normalization calculations.  According to Staff, the Company uses a normal degree day that is lower than the value published by the National Oceanic and Atmospheric Administration (NOAA) and chooses not to adjust some weather-sensitive tariffs.  

459. Staff explains that, in order to develop the HTY revenue in a ratemaking setting, the actual revenue for the period in question needs to be adjusted to account for the number of Heating Degree Days (HDD) that actually occurred in the test year rather than using the number of HDD that an average weather year would have.  The HDD adjustments are applied only to those rate elements that are subject to HDD variation.  Staff observes that the normalized HDD used by Public Service in the Commission-ordered HTY study differ from the HDD published by NOAA.  

460. The remainder of Staff’s revenue requirement adjustment is based on an adjustment in billing determinants and rests on discrepancies between PSCo discovery responses and the HTY billing determinants filed in the Commission-ordered HTY study.  Staff states that the quantities of billing determinants used to develop the Commission-ordered HTY study are different from and lower than the billing determinants provided by Public Service in discovery.  Staff uses the discovery-produced billing determinants in determining its HTY revenue requirement.  Using these billing determinants increases the revenue presented in the Commission-ordered HTY study.  

b. Public Service Company.  

461. Public Service disagrees with Staff’s adjustments to the HTY revenue.  Public Service takes issue with the HDD adjustment and the billing determinants adjustment made by Staff.  

462. Public Service explains its weather normalization techniques and distinguishes them from the method Staff uses.  Public Service uses a regression model to develop the historical relationship between HDD and sales.  Public Service asserts that, while Staff does its calculations on an annual basis, the Public Service approach develops a monthly relationship between HDD and sales.  Public Service also states that its method is superior to the approach Staff uses because:  (a) Staff’s method assumes that the relationship between weather and sales is the same for all months of the year, which it is not; (b) Staff’s approach is flawed because it removes an estimate of “base usage” that is constant across all months; and (c) Public Service’s use of the 30-year rolling average of the NOAA HDD, rather than the 30-year normal used by Staff, weights the recent temperature patterns more heavily.  

463. Public Service explains that the Staff-identified difference in billing determinants is due to the fact that the HTY billing determinants from Hearing Exhibit No. 6 at 
Exhibit DAB-22 should be used as the billing determinants because they take into account the number of days that a customer receives service in each month.  For example, a customer who starts service after the first of the month is counted based on the number of days the customer took service.  The data provided through discovery are not adjusted in that manner and, thus, overstate revenue.   

2. Discussion and Conclusion.  

464. Having reviewed the evidence and the arguments on this issue, the ALJ will use the Public Service methods in this Proceeding.  The Company’s use of monthly data, a regression analysis, and a rolling 30-year average to determine the relationship between HDD and sales is a more robust method than is the method that Staff uses.  In addition, Public Service’s treatment of the billing determinants is more refined than is Staff’s treatment because the Company’s method accounts for customers who take service during only a portion of a month.  

465. The ALJ will not adopt Staff’s two adjustments to the HTY revenue.  

XI. GENERAL RATE CASE ISSUES  

A. Energy Outreach Colorado and Late Payment Fees.  

1. Positions of the Parties.  

466. At present, Public Service makes donations to EOC in an amount equal to the late payment fees collected from its residential gas customers and does not include those revenues as a credit to the cost of service in the revenue requirement calculation.  

467. In this Proceeding, the Company proposes to continue donating the residential late payment fees to EOC.  Public Service does not include the income from these fees in the Commission-ordered HTY study.  The Company calculates the HTY revenue impact to be $ 1,732,646.  

468. No party in this Proceeding opposes the Company’s proposal.  EOC asks the Commission to continue this treatment.  

2. Discussion and Conclusion.  

469. The ALJ finds no reason to change the current regulatory treatment of late payment fees collected from its residential gas customers.  Public Service will continue to donate the residential late payment fees to EOC and will continue to exclude those revenues as a credit to the cost of service study.  This resolution is in the public interest and is consistent with current Commission practice.  

B. Seminole Request for Workshops:  Small Customer Transportation Service.  

1. Positions of the Parties.  

470. At present, Public Service requires each firm transportation customer to have a special meter with telemetering capability so that the customer’s gas consumption can be determined on a daily basis.  In addition, there is a requirement that the customer have an analog telephone line to transmit the usage date to Public Service.  To be a firm transportation customer, one must have a meter and the analog telephone line; each is an expense to the customer.  

471. Small firm transportation customers are those customers with an annual usage of no more than 5,000 Dekatherms (Dth).  The total throughput of the small firm transportation class is less than 5 percent of the Company’s total throughput, and there are firm transportation customers whose annual usage is approximately 500 Dth.  In Seminole’s opinion, the requirement for a special meter for a small firm transportation customer is not warranted.  

472. Seminole states that, in Colorado, there is no mechanism by which a customer can use an electronic signature to authorize a gas marketer to act as the customer’s agent and to obtain historical usage data for the purpose of negotiating a contractual arrangement with a prospective customer.  As a result, hard copy documents must be created, signed, and delivered.  Seminole views this as a barrier to natural gas transportation and as an unnecessary cost.  

473. Seminole requests the Commission to order Public Service to convene at least one workshop with interested stakeholders:  (a) to discuss alternatives to the current requirement for a special meter and for the telephone line for small transportation customers; and (b) to explore the possibility of using electronic signatures.  Seminole also requests that the Commission order Public Service to file, no later than July 1, 2014, a report summarizing the results of the workshop(s).  

474. The Company supports Seminole’s request to hold a workshop to examine potential barriers to small customer transportation service.  The Company supports filing a report with the Commission by July 1, 2014.  

475. No party in this Proceeding opposes Seminole’s request.  

2. Discussion and Conclusion  

476. The ALJ finds this agreement to be in the public interest.  There is no revenue requirement impact from this item, and the relevant parties are in agreement.  In view of the passage of time since the filing of testimony in this Proceeding, the ALJ will extend the deadline for the report to September 1, 2014.  

C. Gas Storage Inventory Cost.  

477. The Gas Storage Inventory Cost (GSIC) is used within the Company’s Gas Commodity Adjustment (GCA) to allow Public Service to recover its costs associated with stored gas that is considered current and can be augmented or withdrawn as appropriate during the calendar year.  This gas is tracked in FERC Account 164.1, Gas Stored - Current and is included in current assets.  This is also known as working gas.  OCC and Staff raise this issue:  whether the cost of debt or the cost of capital should be used in the calculation of the GSIC as part of the GCA.  Because the GSIC is recovered through the GCA, resolution of this issue has no impact on the Company’s revenue requirement.  
1. Positions of the Parties.  

478. Staff and OCC seek to change the calculation of the return component of the GSIC as calculated within the GCA.  

479. Staff explains that working gas flows in and out of storage based upon the time of the year:  storage is increased leading up to the heating season, and storage gas is withdrawn during the heating season.  Staff states that, after the conclusion of Proceeding 
No. 10AL-963G (the Company’s last natural gas rate case), working gas was removed from rate base as a result of a settlement agreement in which Public Service and Staff agreed to remove the return on this working gas from base rates and to seek recovery of the return in the GCA.
  Staff notes that, due to the true-up nature of the GCA, the Company is guaranteed its allowed rate of return on this asset.  

480. Staff argues that the nature of gas storage is that of a short-term and temporary current asset and that there is a fair amount of volatility month to month, as well as yearly, in the amount of storage gas.  Staff argues that the GSIC component of the GCA should use the Company’s short-term financing cost or a published short-term interest rate rather than the return on rate base.  According to Staff, this treatment would better satisfy the financial concept of matching the short-term nature of the asset and the short-term financing rate.  Staff notes that this approach is a change from previous Commission decisions on this and similar issues.  

481. OCC raises issues concerning the current calculation of GSIC
 and, like Staff, argues that the return on the gas storage inventory asset should be less than the cost of capital.  OCC notes that Black Hills Energy earns a return at its revolving line of credit, which recently was two percent.  OCC argues that Public Service is being overcompensated for an asset that will eventually be sold to customers.  Like Staff, the OCC recommends the use of the financial matching principle to match a short-term rate to a short-term asset.  OCC also seeks to rename the GSIC to the “Gas Storage Inventory Return” to achieve more transparency with respect to what the factor actually represents.  

482. Public Service disagrees with both OCC and Staff and asks that the Commission not adopt their proposals.  
483. Public Service asserts that the financial matching principle is not useful in analyzing the return on GSIC.  Because it uses a mix of internal funds, short-term and long-term debt, and equity capital to fund its operations, Public Service argues that it is problematic to assign one source of funds to one particular cost, as OCC and Staff propose to do.  According to Public Service, it is more important that it ensure that its ratepayers enjoy the full benefit of 
low-cost short-term debt used for financing operations.  

484. Public Service explains that Staff and OCC are incorrect in the mathematical analysis of their argument.  Public Service states that the GSIC originally was part of rate base and base rates and that moving recovery of the GSIC to the GCA does not change the fact that the storage gas is an asset and that Public Service is permitted a return on that asset based on its authorized cost of capital.  Public Service :  (a) notes the ratepayer benefits that arise from 
short-term debt rates through the assignment of the short-term rate and debt balance to the AFUDC; and (b) asserts that neither OCC nor Staff consider this benefit.  Public Service argues that assigning additional assets to short-term rates and debt would short-change the Company’s authorized return.  

2. Discussion and Conclusion.  

485. The ALJ finds that it is inappropriate to implement the recommendations to use short-term rates to develop the return component of the GSIC.  The Company explains to the ALJ’s satisfaction that it raises its aggregate sources of funds from short-term and long-term debt, equity, and internal funds and pools that provide funding for a variety of purposes.  In addition, the ALJ notes that gas storage is an asset under FERC accounting that should have a return component to it.  Taken together, these undercut the argument, advanced by OCC and Staff, that the Commission should apply the financial matching principle to GSIC.  
486. The ALJ is not convinced that the appropriate regulatory principle or method is to hold one particular asset aside and to allow it to receive a specific return that is different (whether greater or lesser) than the authorized cost of capital.  While the ALJ appreciates the intuitiveness of the arguments raised by Staff and OCC, the ALJ notes that rate base components run the gamut from short-term assets that may be on books for a month or two to longer-term assets that are in rate base over a number of years.  As a result, to single out GSIC for special treatment is unwise.  

487. The ALJ also is not convinced by the argument that the gas storage is short-term.  While the flows into and out of storage occur on a monthly basis, there is a “yearly average” gas storage asset that, while it likely varies to some degree from year to year, still represents a 
long-term asset.  

488. For these reasons, in this Proceeding, the ALJ will not adopt the recommendations of OCC and Staff with respect to GSIC.  

XII. ACCELERATED GAS METER REPLACEMENT PLAN  

489. In this Proceeding, Public Service proposes an Accelerated Gas Meter Replacement Plan.  The Company seeks to include its estimate of the annual costs of the program in the FTY-based revenue requirement, and thus to recover the costs through the base rates, approved in this case.  
490. According to the Company:  (a) diaphragm-type meters make up approximately 99 percent of the natural gas meters that it now has in service; (b) at present, the 
Company has targeted 452,000 small diaphragm meters for replacement under the 
Encoder-Receiver-Transmitter (ERT) Replacement Program that the Company initiated in 2012; this replacement program is not based on meter accuracy and already is funded; (c) the 
accuracy of diaphragm gas meters gradually changes over time, and the Company uses a Commission-approved Gas Meter Testing Program to identify the lots of meters that are likely no longer to be accurate; (d) Public Service has identified meter lots representing approximately 567,000 gas meters that, based on initial testing performed in 2010 and 2011, it believes will not meet statistical acceptance when subjected to additional testing in accordance with the Gas Meter Testing Program; and (e) there is some overlap between the diaphragm meters targeted for replacement under the ERT Replacement Program and the lots of the diaphragm meters that the Company believes will not meet statistical acceptance after further testing.  
491. The Company proposes two alternative Accelerated Gas Meter Replacement Plans, either of which is acceptable to the Company and both of which are designed to take advantage of the overlap between the meters to be replaced for ERT reasons and the meters that may fail further testing.  The first proposal:  (a) funds the replacement of 205,000 gas meter sets (of these, 42,000 are meters in the ERT Replacement Program and 163,000 are meters to be replaced because they may fail further testing) at an incremental cost over the budgeted ERT Replacement Program funds of $ 85 million; and (b) occurs over 48 months, beginning July 2013 and ending mid-2017.  The second, and alternative, proposal:  (a) funds the replacement of all 418,000 gas meter sets identified as being at risk of failure after further testing at an incremental cost over the budgeted ERT Replacement Program funds of $ 231 million; and (b) occurs over 72 months, beginning in July 2013 and ending mid-2019.  
492. For a variety of reasons, OCC and Staff oppose both of the Company’s proposals.  

493. The ALJ does not approve either of the Company’s proposals.  First, the Company seeks cost recovery, through its FTY revenue requirement, for the Accelerated Gas Meter Replacement Plan.  Because the ALJ does not adopt a FTY, this request is moot.  Second, because it believes no Commission approval is necessary, the Company does not seek Commission approval of the Accelerated Gas Meter Replacement Plan.  In this Proceeding, the Company seeks “the Commission’s guidance with respect to the advisability of speeding up the pace of” the Gas Meter Replacement Program.  PSCo SOP Response at 47 (emphasis supplied).  In essence, this is a request for an advisory ruling from the Commission.  The ALJ will not provide such a ruling because:  (a) it is bad public policy and contrary to the Commission’s practice; (b) the Company is free to implement either proposal, or some other approach, and to seek cost recovery through an appropriate filing, at which time the Commission will determine the prudence of the Company’s actions and will determine whether to award cost recovery;
 and (c) providing the requested guidance smacks of the Commission’s micro-managing the Company, which is to be avoided so that management may make its own informed decisions about how best to operate the utility.  

XIII. PIPELINE SYSTEM INTEGRITY ADJUSTMENT  
494. In Proceeding No. 10AL-0963G and by Decisions No. R11-0743 and 
No. C11-0946,
 the Commission approved, with slight modification, a Settlement Agreement.
  

495. Part of the approved Settlement Agreement pertains to, and creates, the PSIA.  As approved, the PSIA is a rider designed to recover costs 

that are incremental, either positive or negative, to those O&M and capital costs associated with the Company’s [Accelerated Main Services Replacement Program (AMRP); Cellulose Acetate Butyrate (CAB) Service Replacement Program; Distribution Integrity Management Program (DIMP); and Transmission Integrity Management Program (TIMP)] programs, and the Edwards to Meadow Mountain and West Main Pipeline Projects, as further defined in the PSIA tariff  

attached as Exhibit C to the Settlement Agreement.  Decision No. C11-0946 at Attachment 1 at 11.  The Settlement Agreement states:  “No other major pipeline projects are permitted to be included in the PSIA without obtaining prior Commission approval.”  Id. at 12.  

496. The Hearing Commissioner was “concerned that, under the terms of the Settlement, the PSIA appears to continue without a Sunset or formal review process for its continued need.”  Decision No. R11-0743 at ¶ 56.  As a result, the Hearing Commission required that,  

[i]n order to adequately protect the ratepayers of Colorado, but still accept the basic tenets of the Settlement, the PSIA rider shall have an initial term of three calendar years, and shall expire on December 31, 2014.  Prior to that expiration, Public Service shall file an Application by October 1, 2014 seeking re-instatement of the rider for a period of an additional three years if such an extension is warranted.  The Hearing Commissioner expects expenses recovered through the rider to revert to a more traditional regime in three years as this will give Public Service time to develop a greater understanding of the needs and implementation timelines for the various regulations and replacement programs.  Should the Company wish to make the case to continue the extraordinary cost recovery program granted here, the application shall demonstrate the continued need for another three-year extension of the rider.  With this modification, the Hearings Commissioner finds that the PSIA rider, as proposed in the Settlement, is in the public interest.  

Id. at ¶ 57 (emphasis supplied).  On exceptions, the Commission approved the sunset provision but modified the date for the Company to file its application to extend the PSIA past December 31, 2014.  The date by which the Company must file its application to extend the PSIA rider beyond December 31, 2014 is July 1, 2014.  Decision No. C11-0946 at ¶ 31.  

497. In 2008, the Company initiated the AMRP, one of the program specifically included in the PSIA.  In 2009, the Company initiated the CAB Services Replacement Program, one of the program specifically included in the PSIA.  

498. In this Proceeding, Public Service proposes three categories of changes to the PSIA:  (a) changing the scope of the PSIA;
 (b) extending the current sunset date either indefinitely or, in the alternative, until no earlier than December 31, 2017; and (c) removing certain costs from recovery through the current PSIA rider and commencing recovery of those costs through base rates on the effective date of the 2013 GRSA rider.
  

499. With respect to changing the scope of the PSIA:  (a) for a variety of reasons, OCC opposes the Company’s proposal to change the scope of the PSIA; and (b) for a variety of reasons, Staff agrees with the pre-1950s transmission pipeline replacement project, provided the Company develops an implementation plan in consultation with Staff and meets other conditions, to which PSCo has agreed.  

500. The ALJ will not approve the pre-1950s transmission pipeline replacement project because the Commission-approved Settlement Agreement provides that “[n]o other major pipeline projects are permitted to be included in the PSIA without obtaining prior Commission approval” Decision No. C11-0946 at Attachment 1 at 12.  The ALJ finds that this rate case proceeding is not the appropriate forum in which to add major projects to the PSIA.  If the Company wishes to expand the scope of the PSIA by adding one or more additional projects, the Company may file an application or, perhaps, may address this in an annual review.  

501. In addition, the ALJ finds:  (a) the Commission has limited experience with the PSIA, which became effective in 2012; (b) the first annual review of the PSIA is pending in Proceeding No. 10AL-963G; and (c) the better, more reasoned regulatory approach is for the Commission to have more experience with the PSIA before adding programs and initiatives.  The ALJ concludes that the Commission must have a better understanding of the PSIA, its benefits, its limitations, and its costs before expanding the programs recovered through the PSIA.  
502. With respect to the acceleration of the ILI program and the distribution main replacement program, the Company states that it  

is not seeking any additional authority from the Commission as to this proposal, as the PSIA as [now] constructed would provide for the recovery of these costs.  Rather, the Company is seeking guidance from the Commission as to whether such acceleration efforts are advisable, or whether the Commission would consider the acceleration of the costs related to such efforts as not justified by the improved safety.  

PSCo SOP at 90-91 (emphasis supplied); see also PSCo SOP Response at 47 (Company seeks “Commission’s guidance with respect to the advisability of speeding up the pace of” the ILI program and the distribution main replacement program) (emphasis supplied).  
503. In essence, this is a request for an advisory ruling from the Commission.  The ALJ will not provide the requested ruling because:  (a) it is bad public policy and contrary to the Commission’s practice; (b) the Company is free to implement either program and to seek cost recovery through an appropriate filing, at which time the Commission will determine the prudence of the Company’s actions and will determine whether to award cost recovery; and (c) providing the requested guidance smacks of the Commission’s micro-managing the Company, which is to be avoided so that management may make its own informed decisions about how best to operate the utility.  

504. With respect to changing the PSIA sunset date, the Company proposes to extend the sunset date indefinitely or, alternately, at least until December 31, 2017.  Based on Decisions No. R11-0743 and No. C11-0946, Climax, OCC, and Staff contest the sunset date extension.  

505. The ALJ will not change, in this Proceeding, the PSIA sunset date because she is bound by existing Commission Decisions and, thus, is unable to change the date.  As pertinent here, Decision No. R11-0743 is clear that, to extend the PSIA beyond December 31, 2014,  

Public Service shall file an Application ... seeking re-instatement of the rider for a period of an additional three years if such an extension is warranted.  ...  Should the Company wish to make the case to continue the extraordinary cost recovery program granted here, the application shall demonstrate the continued need for another three-year extension of the rider.  

Id. at ¶ 57.  The Commission affirmed the application requirement in Decision No. C11-0946 at ¶¶ 29-31.  Insofar as the record in this Proceeding establishes, the Company has not availed itself of the opportunity afforded by § 40-6-112(1), C.R.S., to seek Commission rescission, alteration, or amendment of this unambiguous directive to file an application.  As a result, the ALJ is bound by the Commission’s existing orders prescribing the means by which Public Service may seek to extend the PSIA sunset date.  Because the Company did not file an application seeking extension of the PSIA sunset date, the ALJ will deny the request to extend the PSIA sunset date.  
506. In this Proceeding, OCC recommends changes to the structure of the PSIA.  The ALJ does not address these recommendations because this rate case is not the appropriate forum, particularly in light of the ruling that the sunset date will not be addressed in this case.  

507. The ALJ’s decision not to address the Company’s request to extend the PSIA sunset date and OCC’s recommended changes to the PSIA are not, and are not intended to be, an indication of the rulings that the ALJ would have made had she reached the merits of these proposals.  
XIV. CONCLUSIONS  
508. The Commission has jurisdiction over the subject matter of this Proceeding and over the Parties to this Proceeding.  

509. To the extent this Decision does not specifically address an issue, the ALJ concludes that the particular treatment advanced with respect to the unaddressed issue does not merit adoption in this Proceeding.  Any issue raised or argued by the Parties with respect to the HTY that is not specifically addressed in this Decision was considered and was not adopted.  

510. The Parties raised numerous issues.  A number of adjustments made in the Commission-ordered HTY study and described in Hearing Exhibit No. 6 at Exhibit DAB-24 essentially are unopposed.  The ALJ concludes that these should be adopted as reflected in the principles contained in Attachment A to this Decision.  
511. The Company’s revenue requirement should be calculated based on an HTY.  
512. Having determined that the Company’s revenue requirement is to be calculated based on an HTY, the ALJ concludes that the proposed tariffs filed by the Company on December 12, 2012 with Advice Letter No. 830 - Gas must be suspended permanently and may not be amended further.  

513. Having determined that the Company’s revenue requirement is to be calculated based on an HTY, the ALJ concludes that the tariffs filed by the Company on August 8, 2013 with Advice Letter No. 830 - Gas Amended must be suspended permanently and may not be amended further.  

514. Having determined that the Company’s revenue requirement is based on an HTY, the ALJ concludes that the revenue requirement must be calculated using Hearing Exhibit No. 7 at Exhibit DAB-22 (2nd Revised) as adjusted in accordance with this Decision.  

515. The ALJ concludes that Public Service must implement, no later than December 31, 2013, a GRSA to recover the revenue requirement calculated in accordance with this Decision.  

516. The ALJ concludes that Public Service must comply with the compliance filings and timelines addressed below.  

517. If the GRSA calculated in accordance with this Decision is lower than the GRSA put into effect on August 10, 2013, the ALJ concludes that Public Service, no later than December 10, 2013, must calculate the resulting over-recovery in accordance with the Refund Condition and must make, no later than December 31, 2013, the appropriate filing to refund the over-collection to ratepayers.  
518. Consistent with the discussion above, the ALJ concludes that the following should be required:  
 
a.
If PSCo files a FTY in a future Gas Department rate case, it must provide with its direct testimony the HTY, including all pro forma adjustments, that PSCo would have submitted had it sought to use an HTY as the basis for its revenue requirements showing.  

 
b.
If PSCo files a FTY in a future Gas Department rate case, it must provide a line-by-line comparison with a historical test year, together with adequate explanations for all deviations.  

 
c.
If PSCo files a FTY in a future Gas Department rate case, it must provide ten years’ worth of data to validate its forecasts.  

519. Consistent with the discussion above and to assure that the Company’s actual rate case expenditures are recovered, Public Service must meet, no later than February 28, 2014, with OCC and Staff to review the final rate case expenditures.  Public Service must file, no later than April 1, 2014, a GRSA tariff that adjusts the final rate case expenses to actuals.  

520. Consistent with the discussion above, Public Service must convene at least one workshop with interested stakeholders:  (a) to discuss alternatives to the current requirement for a special meter for small transportation customers; and (b) to explore the possibility of using electronic signatures.  Public Service must file, no later than September 1, 2014, a report that summarizes the results of the workshop(s).  

521. Consistent with the discussion above, the Public Service request for guidance with respect to the Accelerated Gas Meter Replacement Plan should be denied.  

522. Consistent with the discussion above, the Public Service request to add the 
pre-1950s transmission pipeline replacement project as a new pipeline integrity management initiative within the PSIA should be denied.  

523. Consistent with the discussion above, the Public Service request for guidance with respect to accelerating the ILI program and accelerating the distribution main replacement program within the PSIA should be denied.  

524. Consistent with the discussion above, the Public Service request to change the sunset date for the PSIA should be denied.  

XV. PROCEDURAL MATTERS, COMPLIANCE FILINGS, AND TIMELINES   
525. There will be a technical conference at which Public Service must explain the cost of service study, the GRSA, and the tariff changes required as a result of the directives contained in this Recommended Decision. The Commission will determine the date for the technical conference.  

526. Within ten days of the date on which this Recommended Decision becomes a decision of the Commission, Public Service must file a revised HTY study calculated using Hearing Exhibit No. 7 at Exhibit DAB-22 (2nd Revised) as adjusted in accordance with this Decision (the as-adjusted HTY study).  In the same filing, Public Service must file a GRSA calculated based on the revenue requirement that is calculated using the as-adjusted HTY study and must file proposed tariffs reflecting the appropriate changes as a result of this Recommended Decision.  

527. Within 15 days after Public Service files its ad-adjusted HTY study, Intervenors may file comments regarding Public Service’s compliance with this Recommended Decision.  Intervenors also may comment on whether the revised GRSA is calculated correctly.  Failure to file comments within the 15-day period will be assent to, and agreement with, the Public Service filing.  

528. Public Service must work with OCC and Staff to ensure that its filings are consistent with this Recommended Decision.  

529. After it receives the Public Service filings and the Intervenors’ comments, the Commission will issue a Order on Compliance indicating whether Public Service’s as-adjusted HTY study, GRSA, and tariffs comply with the Commission’s directives.  

530. Following receipt of the Order on Compliance, Public Service must make a compliance advice letter filing in accordance with the Order on compliance.  
531. On September 20, 2013, Public Service filed its Initial Brief on Multi-Year Plan Tariff Issue; and Climax, OCC, and Staff jointly filed their Initial Legal Brief on the Applicability of C.R.S. § 40-6-111(1)(b) to Public Service’s Proposed Multi Year Rate Plan.  

532. On October 4, 2013, Public Service filed its Reply Brief on Multi-Year Plan Tariff Issue; and Climax, OCC, and Staff jointly filed their Response Brief on the Applicability of C.R.S. § 40-6-111(1)(b) to Public Service’s Proposed Multi Year Rate Plan.  

533. In view of the ruling that the revenue requirement will be determined based on an HTY, the ALJ does not address these filings.  If the Commission determines that a FTY is appropriate and that a MYP should be adopted, the ALJ believes that the Commission will need to address the legal issue argued in these filings.  

534. In order to accommodate a Commission decision by December 31, 2013, the Parties stipulated that they will file their exceptions to the recommended decision in this proceeding no later than ten calendar days after the recommended decision is issued.  In Decision No. R13-0279-I, the ALJ ordered the Parties to abide by the stipulation.  

535. The Parties stipulated to shortening, to seven calendar days, the time within which to file responses to exceptions.  In Decision No. R13-0279-I, the ALJ ordered that response time to exceptions is seven calendar days.  

536. Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

XVI. ORDER  
A. The Commission Orders That:  
1. The effective date of the tariff sheets filed with Advice Letter No. 830 - Gas on December 12, 2012 is permanently suspended and shall not be further amended.  

2. The tariff sheets filed with Advice Letter No. 830 - Gas Amended on August 8, 2013, are permanently suspended and shall not be further amended.  

3. Within ten days of the date on which this Recommended Decision becomes a decision of the Commission, Public Service Company of Colorado (Public Service Company) shall file a revised Historical Test Year study calculated using Hearing Exhibit No. 7 at Exhibit DAB-22 (2nd Revised) as adjusted in accordance with this Decision (the as-adjusted Historical Test Year).  In the same filing, Public Service Company shall file a General Rate Schedule Adjustment calculated based on the revenue requirement that is calculated using the 
as-adjusted Historical Test Year and must file proposed tariffs that contain the appropriate changes as a result of this Recommended Decision.  

4. Within 15 days after Public Service Company files its ad-adjusted Historical Test Year study, Intervenors may file comments regarding Public Service Company’s compliance with the this Recommended Decision.  Intervenors also may comment on whether the revised General Rate Schedule Adjustment is calculated correctly.  Failure to file comments within the 15-day period shall be assent to, and agreement with, the Public Service Company filing.  

5. Public Service Company, Office of Consumer Counsel, and Staff of the Commission shall work together to ensure that Public Service Company’s filing is consistent with the directives contained in this Recommended Decision.

6. After it receives the Public Service Company filing and the Intervenors’ comments, the Commission will issue a Order on Compliance indicating whether Public Service Company’s as-adjusted Historical Test Year study, General Rate Schedule Adjustment, and tariffs comply with the Commission’s directives.  

7. Upon receipt of the Commission’s Order on compliance, Public Service Company shall make, on not less than two business days’ notice, a compliance advice letter filing that complies with the Order on Compliance.  This compliance filing shall be made in a separate Proceeding.  
8. A technical conference shall be held at which Public Service Company shall explain the as-adjusted Historical Test Year study, the General Rate Schedule Adjustment, and the tariff changes required as a result of the directives contained in this Recommended Decision.  The Commission shall determine the date for the technical conference.  

9. If the General Rate Schedule Adjustment calculated in accordance with this Decision is lower than the General Rate Schedule Adjustment put into effect on August 10, 2013, then, no later than December 10, 2013, Public Service Company must calculate the resulting over-recovery in accordance with the Refund Condition established in this Proceeding and must make, no later than December 20, 2013, the appropriate filing to refund the over-collection to ratepayers.  

10. Consistent with the discussion above, the following shall apply:  

 
a.
If Public Service Company files a forecasted test year in a future Gas Department rate case, it shall provide with its direct testimony the historical test year, including all pro forma adjustments, that Public Service Company would have submitted had it sought to use an historical test year as the basis for its revenue requirements showing.  

 
b.
If Public Service Company files a forecasted test year in a future Gas Department rate case, Public Service Company shall provide a line-by-line comparison with an historical test year, together with adequate explanations for all deviations.  

 
c.
If Public Service Company files a forecasted test year in a future Gas Department rate case, Public Service Company shall provide ten years’ worth of data to validate its forecasts.  

11. Consistent with the discussion above and to assure that the Company’s actual rate case expenditures are recovered, Public Service Company shall meet, no later than February 28, 2014, with OCC and Staff to review the final rate case expenditures and, no later than April 1, 2014, Public Service Company shall file a General Rate Schedule Adjustment tariff that adjusts the final rate case expenses to actuals.  

12. Consistent with the discussion above, Public Service Company shall convene at least one workshop with interested stakeholders:  (a) to discuss alternatives to the current requirement for a special meter and telephone line for small transportation customers; and (b) to explore the possibility of using electronic signatures.  Public Service Company shall file, no later than September 1, 2014, a report that summarizes the results of the workshop(s).  

13. Consistent with the discussion above, the Public Service Company request for guidance concerning the Accelerated Gas Meter Replacement Plan is denied.  

14. Consistent with the discussion above, the Public Service Company request to add the pre-1950s transmission pipeline replacement project as a new pipeline integrity management initiative within the Pipeline System Integrity Adjustment is denied.  

15. Consistent with the discussion above, the Public Service Company request for guidance concerning acceleration of the In-line Inspection program for transmission lines within the Pipeline System Integrity Adjustment is denied.  

16. Consistent with the discussion above, the Public Service Company request for guidance concerning acceleration of the replacement of cast iron, bare steel, PVC, and coated steel natural gas distribution mains within the Pipeline System Integrity Adjustment is denied.  

17. Consistent with the discussion above, the Public Service Company request to extend the December 31, 2014 sunset date for the Pipeline System Integrity Adjustment is denied.  

18. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

19. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

20. In accordance with the stipulation of the Parties, the time within which to file exceptions to this Recommended Decision is ten calendar days after service of this Decision.  

If no exceptions are filed within ten calendar days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

21. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  

22. In accordance with the stipulation of the Parties and Decision No. R13-0279-I, the time within which to file responses to exceptions is seven calendar days.  
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�  EnCana and Noble, collectively, are the Colorado Gas Producers.  


�  On motions, the ALJ later several times modified the procedural schedule.  


�  The ALJ established a page limit of 100 pages for the SOPs.  This page limit did not include attachments to the SOPs.  


� On June 28, 2013, a statement of position was e-filed on behalf of Colorado Telecommunications Association (CTA).  CTA is not a party in this Proceeding, and the e-filing was made in error.  On July 24, 2023, CTA withdrew the statement of position.  


�  Although some of these filings are denominated “reply,” they are responses.  The ALJ established a page limit of 50 pages for the responses.  This page limit did not include attachments to the responses.  The ALJ granted Public Service’s motion for leave to file a response in excess of 50 pages.  


�  The transcript of the May 20, 2013 hearing to take public comment is filed in this Proceeding.  


�  In this Decision, unless the context indicates otherwise, reference to an HTY means an HTY with (a) accounting adjustments; (b) Commission-ordered adjustments; and (c) pro forma adjustments.  


�  A transcript of each day of the evidentiary hearing is filed in this Proceeding.  Citation to the hearing transcript is date at page number:line number.  Thus, for example, citation to the May 23 transcript at page 1, line 4 is:  May 23 tr. at 1:4.  


�  This number includes witnesses who prefiled testimony but who did not present oral testimony at the hearing and witnesses who presented oral testimony but who did not prefile testimony.  When they testified, some witnesses modified or corrected their prefiled testimonies.  The testimonies as modified or corrected were admitted as Hearing Exhibits.  


Citation to Hearing Exhibits that contain testimony is Hearing Exhibit number at page number:line number.  Thus, for example, citation to the direct testimony of Ms. Deborah Blair at page 1, lines 1-10 is:  Hearing Exhibit No. 5 at 1:1-10.  


�  Ms. Blair is Director, Revenue Analysis in the Regulatory Department and is employed by Xcel Energy Services Inc.  Ms. Blair’s direct testimony is Hearing Exhibit No. 5, her supplemental direct testimony is Hearing Exhibit No. 6, and her rebuttal testimony is Hearing Exhibit No. 7.  Her oral testimony is found in the May 21 tr. at 6-37.  


�  Mr. Brockett is Director, Regulatory Administration and Compliance and is employed by Xcel Energy Services, Inc.  Mr. Brockett’s direct testimony is Hearing Exhibit No. 31, and his rebuttal testimony is Hearing Exhibit No. 32.  His oral testimony is found in the May 21 tr. at 216-231, in the May 22 tr. at 5-23, and in the May 31 tr. at 203-20.  


�  Ms. Campbell is Vice President, Gas Engineering and Operations, and is employed by Xcel Energy Services Inc.  Ms. Campbell’s direct testimony is Hearing Exhibit No. 3, and her rebuttal testimony is Hearing Exhibit No. 4.  Her oral testimony is found in the May 22 tr. at 90-165 and in the May 30 tr. at 14-23.  


�  Mr. Dallinger is Director, Gas Resource Planning, and is employed by Xcel Energy Services, Inc.  Mr. Dallinger’s statement of qualifications is Hearing Exhibit No. 104.  Mr. Dallinger did not prefile testimony.  His oral testimony is found in the May 31 tr. at 186-203.  


�   Mr. Hevert is a Managing Partner of Sussex Economic Advisors, LLC.  His direct testimony is Hearing Exhibit No. 10, and his rebuttal testimony is Hearing Exhibit No. 11.  His oral testimony is found in the May 20 tr. at 202-215.  


�  Ms. Hyde is Regional Vice President, Rates and Regulatory Affairs, and is employed by Xcel Energy Services, Inc.  Ms. Hyde’s direct testimony is Hearing Exhibit No. 1, and her rebuttal testimony is Hearing Exhibit No. 2.  Her oral testimony is found in the May 20 tr. at 20-127.  


�  Ms. Locker is Director, Shared Accounting and Finance, and is employed by Xcel Energy Services Inc.  Ms. Locker’s direct testimony is Hearing Exhibit No. 21, and her rebuttal testimony is Hearing Exhibit No. 22.  A portion of Ms. Locker’s direct testimony is Confidential Hearing Exhibit No. 21A.  Ms. Locker did not present oral testimony.  


�  Ms. Marks is Director, Sales, Energy and Demand Forecasting, and is employed by Xcel Energy Services Inc.  Ms. Marks’s direct testimony is Hearing Exhibit No. 14, and her rebuttal testimony is Hearing Exhibit No. 15.  Ms. Marks did not present oral testimony.  


�  Mr. Mauch is Gas Strategy Consultant in System Strategy and Business Operations and is employed by Xcel Energy Services, Inc.  Mr. Mauch’s rebuttal testimony is Hearing Exhibit No. 33.  His oral testimony is found in the May 22 tr. at 23-87.  


� Mr. McCloskey is Director, Compensation, and is employed by Xcel Energy Services, Inc.  Mr. McCloskey’s direct testimony is Hearing Exhibit No. 23, his rebuttal testimony is Hearing Exhibit No. 24, and his Pension Study rebuttal testimony is Hearing Exhibit No. 25.  A portion of Mr. McCloskey’s direct testimony is Confidential Hearing Exhibit No. 23A.  His oral testimony is found in the May 20 tr. at 127-36.  


�  Mr. Moeller is Director, Financial Performance and Reporting, and is employed by Xcel Energy Services, Inc.  Mr. Moeller’s direct testimony is Hearing Exhibit No. 26, his rebuttal testimony is Hearing Exhibit No. 27, and his Pension Study rebuttal testimony is Hearing Exhibit No. 28.  His oral testimony is found in the May 20 tr. at 136-202 and in the May 31 tr. at 180-85.  


�  Ms. Perkett is Director, Capital Asset Accounting, and is employed by Xcel Energy Services Inc.  Ms. Perkett’s direct testimony is Hearing Exhibit No. 17, and her rebuttal testimony is Hearing Exhibit No. 18.  Ms. Perkett did not present oral testimony.  


�  Mr. Sherman is Senior Director, Distribution Business Operations, and is employed by Xcel Energy Services Inc.  Mr. Sherman adopted the direct and rebuttal testimony filed by Mr. Alan E. Srock.  Mr. Sherman’s statement of qualifications is Hearing Exhibit No. 62, his direct testimony is Hearing Exhibit No. 12, and his rebuttal testimony is Hearing Exhibit No. 13.  His oral testimony is found in the May 21 tr. at 38-170.  


�  Mr. Simon is Consultant - Tax, Audit & Technical and is employed by Xcel Energy Services, Inc.  Mr. Simon’s direct testimony is Hearing Exhibit No. 29, and his rebuttal testimony is Hearing Exhibit No. 30.  Mr. Simon did not present oral testimony.  


�  Ms. Stitt is Managing Director of Financial Performance and Planning and is employed by Xcel Energy Services Inc.  Ms. Stitt’s direct testimony is Hearing Exhibit No. 19, and her rebuttal testimony is Hearing Exhibit No. 20.  Her oral testimony is found in the May 21 tr. at 171-216.  


�  Mr. Tyson is Vice President and Treasurer of Xcel Energy Services Inc.  Mr. Tyson’s direct testimony is Hearing Exhibit No. 8, and his rebuttal testimony is Hearing Exhibit No. 9.  His oral testimony is found in the May 30 tr. at 24-48.  


�  Mr. Watson is Partner, Alliance Consulting Group.  Mr. Watson’s direct testimony is Hearing Exhibit No. 16.  Mr. Watson did not present oral testimony.  


�  Dr. Mignogna is Principal Consultant with RM Group, LLC.  Dr. Mignogna’s answer testimony is Hearing Exhibit No. 35.  His oral testimony is found in the May 30 tr. at 131-52.  


�   Dr. Dismukes is a Consulting Economist with the Acadian Consulting Group and is a full Professor at Louisiana State University.  Dr. Dismukes’s answer testimony is Hearing Exhibit No. 51.  His oral testimony is found in the May 30 tr. at 49-110.  


�   Mr. Fernandez is a Financial Analyst and is employed by the OCC.  Mr. Fernandez’s answer testimony is Hearing Exhibit No. 53.  A portion of Mr. Fernandez’s answer testimony is Confidential Hearing Exhibit No. 53A.  His oral testimony is found in the May 29 tr. at 64-94.  


� Mr. Peterson is a Senior Consultant employed by Chesapeake Regulatory Consultants, Inc.  Mr. Peterson’s answer testimony is Hearing Exhibit No. 52.  His oral testimony is found in the May 30 tr. at 110-29.  


�  Mr. Skluzak is a Rate Analyst and is employed by the OCC.  Mr. Skluzak’s answer testimony is Hearing Exhibit No. 49, and his cross-answer testimony is Hearing Exhibit No. 50.  His oral testimony is found in the May 29 tr. at 15-63.  


�  Mr. Krattenmaker is Director of Business Development Western Region and is employed by Seminole.  Mr. Krattenmaker’s answer testimony is Hearing Exhibit No. 34.  Mr. Krattenmaker did not present oral testimony.  


� Dr. England is a Senior Economist and is employed by the Commission.  Dr. England’s answer testimony is Hearing Exhibit No. 42.  His oral testimony is found in the May 29 tr. at 166-223.  


�  Mr. Harris is a Senior Economist and is employed by the Commission.  Mr. Harris’s answer testimony is Hearing Exhibit No. 43.  Mr. Harris did not present oral testimony.  


�  Mr. Hernandez is Chief Economist and Financial Section Chief and is employed by the Commission.  Mr. Hernandez’s answer testimony is Hearing Exhibit No. 36.  His oral testimony is found in the May 30 tr. �at 153-72.  


�  Mr. Kunzie is a Rate/Financial Analyst and is employed by the Commission.  Mr. Kunzie’s answer testimony is Hearing Exhibit No. 44.  His oral testimony is found in the May 30 tr. at 199-212.  


�  Mr. Moreno is a Rate/Financial Analyst and is employed by the Commission.  His answer testimony is Hearing Exhibit No. 45, and his HTY rebuttal testimony is Hearing Exhibit No. 46.  His oral testimony is found in the May 30 tr. at 172-95.  


�  Mr. Pitts is a Director in the Enterprise Risk Services group and is employed by Moody’s Analytics.  His answer testimony is Hearing Exhibit No. 47, and his Pension Study answer testimony is Hearing Exhibit No. 48.  His oral testimony is found in the May 31 tr. at 117-39.  


�  Mr. Reis is Supervisor for Rate and Financial Analysis in the Energy Section and is employed by the Commission.  Mr. Reis’s answer testimony is Hearing Exhibit No. 37, and his HTY surrebuttal testimony is Hearing Exhibit No. 38.  His oral testimony is found in the May 31 tr. at 140-79.  


�  Ms. Sigalla is a Senior Economist and is employed by the Commission.  Ms. Sigalla’s answer testimony is Hearing Exhibit No. 39, her Pension Study testimony is Hearing Exhibit No. 40, and her HTY surrebuttal testimony is Hearing Exhibit No. 41.  A portion of Ms. Sigalla’s answer testimony is Confidential Hearing Exhibit No. 39A.  Her oral testimony is found in the May 30 tr. at 195-98 and in the May 31 tr. at 5-117.  


�   Hearing Exhibit No. 63 was admitted subject to a limitation.  


�  The following exhibits were marked, were offered, but were not admitted:  No. 65, No. 67, Nos. 80-82, and No. 106.  


� This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  This determination is not necessary if the test year is a forecasted test year.  


�  A civil penalty assessment proceeding is an example of such a case.  


�  The different regulatory principle, method, or approach could be a modification of the existing principle, method, or approach or could be a new principle, method, or approach.  


�  Unless the context indicates otherwise, reference in this Decision to the Commission-ordered HTY cost of service study or to the Commission-ordered HTY study is to Hearing Exhibit No. 6 at Exhibit DAB-22.  


�  These are found in Hearing Exhibit No. 7 at Exhibit DAB-31.  


�  These are found in Hearing Exhibit No. 7 at Exhibit DAB-30 


�  This discussion pertains to an HTY because the premise is that the expenses and costs are contained in the utility’s books and records; this does not occur in a FTY.  


�  This is not to say that the Company lacks any incentive to assure the accuracy of the �Commission-ordered HTY study.  The ALJ recognizes, as the Company points out in its rebuttal testimony addressing the HTY-based revenue requirement, that Public Service has an interest in assuring that the final HTY study is accurate and complete because the Commission may use that study as the basis for the revenue requirement ordered in this Proceeding.  


�  If the Commission-ordered HTY study as modified is the starting point for the revenue requirement determination, then in this Proceeding there are two HTY studies that may serve as the starting point for the revenue requirement determination:  one that supports the OCC’s HTY revenue requirement and one that supports Staff’s HTY revenue requirement.  


�  As defined by the Commission, “[t]he term ‘attrition’ refers to the erosion of a utility’s earning power through dramatic increase in costs and/or rate base far in excess of revenue increases due to factors beyond the utility’s control (e.g., rapid inflation).”  Decision No. C93-1346, issued on October 27, 1993 in Proceeding �No. 93S-001EG, at 32 & n.14.  


�  The term regulatory lag refers to the period or the time interval between the occurrence of revenue or a cost and the recognition of that revenue or cost in rates.  


�  Thus, Public Service disagrees with the argument of Climax and OCC that the statute is permissive and that the General Assembly leaves the determination of the appropriate test year wholly to the Commission’s discretion.  


�  Hearing Exhibit No. 1 at Exhibit KTH-1.  


�  See generally Hearing Exhibit No. 7 at Exhibit DAB-25.  


�  Hearing Exhibit No. 19 at Exhibit ALS-1 is the Company’s budget documentation and process.  Exhibit ALS-1 contains 522 pages.  


�  The Company began to use its current five-year budget development process in 2012.  Prior to that time, budget development was a two-year process.  


�  Hearing Exhibit No. 19 at Exhibit ALS-5 (2009 actuals to budget), Exhibit ALS-6 (2010 actuals to budget), and Exhibit ALS-7 (2011 actuals to budget).  


�  The Commission issued this Decision on December 24, 2009 in Proceeding No. 09AL-299E.  


�  The OCC states that, in Decision No. C93-1346, Proceeding No. 93S-001EG issued October 27, 1993, the Commission determined that use of an HTY with pro forma adjustments for known and measurable changes that will occur within one year of the close of the test year is consistent with the matching principle.  According to OCC, the record is clear that the Commission does not limit the use of known and measurable changes.  


�  The Commission issued this Decision on November 29, 1996 in Proceeding No. 95A-531EG.  


�  The Commission issued this Decision on December 1, 1981 in I&S Docket No. 1525.  


�  Hearing Exhibit No. 7 at Exhibit DAB-25.  


�  Given this finding, the ALJ makes no finding or determination with respect to the proposed MYP and its various elements.  


�  Hearing Exhibit No. 5 at Exhibit DAB-11.  


�  Hearing Exhibit No. 6 at Exhibit DAB-24 provides a summary of the Public Service adjustments made to the booked numbers and the rationales for the adjustments.  


�  Proceedings No. 05S-264G, No. 06S-656G, and No. 10AL-963G.  


�  Hearing Exhibit No. 7 at Exhibit DAB-25.  


�  Hearing Exhibit No. 7 at 14 at Table 1.  


�  Hearing Exhibit No. 52 at Exhibit DEP-1, Schedule 2 at 2a.  


�  Hearing Exhibit No. 52 at Exhibit DEP-1, Schedule 2 at 1.  


�  Hearing Exhibit No. 37 at Fourth Corrected Exhibit RTR-1, Schedule 3, line 247.  


�  It appears to the ALJ that this Staff-adjusted jurisdictional average year rate base may be calculated incorrectly.  The calculation appears to be based on the HTY rate base number provided by Public Service in February 2013 and appears not to take subsequent revisions into account.  It appears that Staff’s adjustment should have been made to the rate base number contained in Hearing Exhibit No. 7 at Exhibit DAB-22 (2nd Revised).  


�  Hearing Exhibit No. 45 at 32:19; May 30 tr. at 182:6-17.  


�  There is no dispute that the Pension Protection Act of 2006 made sweeping changes to pension laws, including requiring that all defined benefit pension plans become 100 percent funded.  This change required increased funding of the PSCo pension plan and increased the prepaid pension asset. 


�  The Company’s testimony establishes that, after the stock market decline in 2008, the funded status of PSCo’s Bargaining and Non-Bargaining plans dropped.  The Non-Bargaining plan fell from 103 percent funded in 2007 to 71 percent funded in 2008, and the Bargaining plan dropped from 94 percent funded in 2007 to 70 percent funded in 2008.  


�  Hearing Exhibit No. 39 at Exhibit FDS-87 (the Oregon Study).  


�  Hearing Exhibit No. 52 at Exhibit DEP-1, Schedule 2, page 9, line 8.  


�  The Commission issued this Decision on December 24, 2009 in Proceeding No. 09AL-299E.  


�  The Commission issued this Decision on May 22, 1984 in I&S Docket No. 1640.  


�  The Company concedes that, in Decision No. C09-1446, the Commission ruled in OCC’s favor on this issue.  The Company characterizes the decision as short-lived and devoid of a meaningful rationale supporting that temporary change in regulatory policy.  


�  As discussed above, the Company no longer takes this position.  It now seeks to include in rate base only 26.6 percent of the EMM costs.  


�  This is not to say that, in another proceeding, Public Service will be unable to establish this need.  


�  It could be problematic to find in this Proceeding that the up-sizing is prudent based (in part) on the fact that the EMM Pipeline had to be replaced or the West Main Pipeline and to have the Commission find in the �now-pending PSIA prudence review that the EMM Pipeline replacement or the West Main Pipeline replacement is not prudent.  


�  Staff’s DCF growth rate is derived from a five-year growth in earnings per share from security analysts surveyed by First Call, Zack’s Investment Research, and Value Line.  


�  OCC also recommends a FTY/MYP ROE.  Because an HTY is adopted, the ALJ discussed only the HTY ROE recommendation.  


�  Public Service Gas Department was authorized a ROE of 10.1 percent in Proceeding No. 10AL-963G.  


�  OCC notes that, according to Xcel’s 2012 10K filing with the Securities and Exchange Commission, its stock has significantly out-performed other utilities and the Standard & Poor’s (S&P) 500 over the past five years.  


�  Hearing Exhibit No. 11 at 24 at Table 4.  


�  Hearing Exhibit No. 11 at Exhibit RBH-32.  


�  See, e.g., Decision No. C11-1373, issued on December 22, 2011 in Proceedings No. 11AL-382E and No. 11AL-387E,  at ¶ 88.  


�  In Proceeding No. 10AL-963G, Public Service advocated for a ROE of 10.90 percent and settled for a ROE of 10.10 percent.  In Proceeding No. 11AL-947E, Public Service advocated for a ROE of 10.75 percent and settled for 10.0 percent.  


�  Traditionally, the utility’s shareholders are considered to have purchased the utility’s stock for the dividend payout associated with the stock.  


�  Hearing Exhibit No. 42 at 41at Table SEE-10.  


�  Hearing Exhibit No. 37 at Third Corrected Exhibit RTR-1.  


�  Hearing Exhibit No. 53 at Exhibit RAF-10.  


�  Hearing Exhibit No. 37 at 50 at Third Corrected Table RTR-4.  


�  The Commission issued this Decision on July 8, 2011 in Proceeding No. 10AL-963G.  


�  The Commission has specific, limited, and well-recognized criteria for instituting rate riders:  (a) the utility cost is extremely volatile, changing rapidly over short periods of time; (b) the volatile costs represent significant portions of the total utility operating expenses; and (c) the volatile costs are beyond the utility’s ability to control.  


�  OCC cites Decision No. C11-1373, issued on December 22, 2011 in Proceedings No. 11AL-382E and No. 11AL-387E, a Black Hills Energy electric rate case, as support for its recommendation to exclude property taxes based on future and estimated mill levy rates.  The issue in that proceeding was the difference in the timing of Black Hills’ collection of property taxes in base rates and when Black Hills paid those taxes, and the Commission agreed that the cost of service must reflect actual mill levy rates.  


�  Hearing Exhibit No. 39 at Third Corrected Exhibit FDS-6.  


�  Confidential Hearing Exhibit No 23A at Confidential Exhibit MRM-1.  


�  Hearing Exhibit No. 39 at Third Corrected Exhibit FDS-6.  


�  Hearing Exhibit No. 47 at Exhibit DGP-1.  In this Proceeding, this study is referred to as the Joint Pension Study.  


�  Hearing Exhibit No. 48 at Exhibit DGP-6.  In this Proceeding, this study is referred to as the Comprehensive Study.  


�  Hearing Exhibit 52 at Exhibit DEP-1, Schedule 3, page 5.  


�  OCC agrees that this adjustment is reasonable because it is consistent with the Commission’s known and measureable standard.  


�  Confidential Hearing Exhibit No. 23A at Confidential Exhibit MRM-1.  


�  In adopting this method, the ALJ does not adopt the Staff recommendation for a separate rate case component within the GRSA.  The ALJ finds the method adopted in this Recommended Decision to be more practical and easier to administer.  


�  Hearing Exhibit No. 3; May 31 tr. at 189.  


�  Hearing Exhibit No. 4; Hearing Exhibit No. 49 at Exhibit CWS-45; May 31 tr. at 194-95.  


�  Hearing Exhibit No. 86.  


�  The return component is the return on rate base, or cost of capital, multiplied by the average inventory.  


� OCC was not a signatory to the GSIC section of the settlement agreement in Proceeding �No. 10AL-963G.  


�  This is the result if there is no existing Commission approval.  Absent a proceeding in which the Company receives specific Commission approval of the Accelerated Gas Meter Replacement Plan or a determination that no approval is necessary, there is no presumption that the project is prudent and the Company proceeds at its own risk with respect to cost recovery.  Cf. City of Boulder v. Colorado Public Utilities Commission, 996 P.2d 1270, 1277 (Colo. 2000) (addressing recovery of investment and costs in the absence of the Certificate of Public Convenience and Necessity).  


�  Decision No. R11-0743 issued on July 8, 2011; and Decision No. C11-0946 issued on �September 1, 2011.  


�  The Settlement Agreement is Attachment 1 to Decision No. C11-0946 and is Hearing Exhibit No. 76.  


�  Specifically, the Company seeks:  (a) to add, as a new pipeline integrity management initiative, the �pre-1950s transmission pipeline replacement project; and (b) to accelerate to 10 years specific TIMP and DIMP programs (namely, the In-line Inspection (ILI) program for transmission lines and the replacement of cast iron, bare steel, PVC, and coated steel distribution mains) currently scheduled for completion in 14 to 21 years.  


�  The ALJ has ruled on this request in the discussion of rate base.  
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