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I. STATEMENT  
1. On April 2, 2013, Prospect Mountain Water Company, Inc. (Company or Applicant), filed a verified Application.  The Application commenced this proceeding.  
2. Accompanying the Application were: (a) Direct Testimony and Exhibits of Frank Huffman; and (b) Direct Testimony and Exhibits of Robert Lawrence.  

3. On April 3, 2013, Applicant filed in Proceeding No. 13A-0203W
 and in this Proceeding, a Motion to Consolidate Proceedings and Motion for Stay.  

4. On April 4, 2013, the Commission issued its Notice of Application Filed.  On April 8, 2013, the Commission issued its Errata - Notice of Application Filed.

5. On April 15, 2013, Paula Burr filed to intervene in this proceeding.  In that filing, Ms. Burr stated she is a ratepayer of the Applicant.  Ms. Burr opposed the Application and is not represented by legal counsel.  

6. On April 15, 2013, Austin and Nancy Condon filed to intervene in this proceeding.  In the filing, the Condons stated they are ratepayers of the Applicant.  They opposed the Application and are not represented by legal counsel.  

7. On April 24, 2013, by Minute Order, the Commission referred this proceeding to an Administrative Law Judge (ALJ).  

8. On April 26, 2013, Trial Staff of the Commission (Staff) filed its Notice of Intervention as of Right, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1403(b) and Request for Hearing. 

9. On April 26, 2013, Kenneth and Kathleen Lindeman filed to intervene in this proceeding.  The Lindemans are ratepayers of the Applicant.  They opposed the Application and were represented by legal counsel.  

10. On May 1, 2013, David and Judy Britton filed to intervene in this proceeding.  In that filing, the Brittons stated they are ratepayers of Applicant.  They opposed the Application and were not represented by legal counsel.

11. By Interim Decision No. R13-0524-I, issued May 6, 2013, a prehearing conference was scheduled for May 13, 2013.  At the prehearing conference a procedural schedule was adopted, a date for a public hearing, date for a final prehearing conference, and a date for an evidentiary hearing were established.
  That decision also granted the intervention requests listed above.

12. On August 12, 2013, the Company filed its Motion for a Determination of Question of Law and Request for Shortened Response Time and Request for Administrative Notice. The Company filed its Notice of Withdrawal of a Determination of Question of Law and Request for Shortened Response Time on August 15, 2013.

13. Also on August 12, 2013, Staff filed its Motion to Strike Certain Rebuttal Testimony and Exhibits of Robert Lawrence (Motion). In its Motion, Staff moved to strike portions of Company witness Robert Lawrence’s rebuttal testimony, alleging that the rebuttal testimony modified the original application and therefore should either be stricken or the application was required to be re-noticed.

14. On August 14, 2013, from 5:30 p.m. to 8:00 p.m., a public hearing was held at the Municipal Building Board Room in Estes Park, Colorado.  Comments were given by over 30 interested members of the community.

15. On August 16, 2013, the Company filed its response to Staff’s Motion.  The Company argued that the testimony was responsive to the testimony of Staff witnesses.

16. On August 19, 2013, at the prehearing conference, the undersigned ALJ heard additional oral arguments concerning Staff’s Motion. At the end of arguments the Motion was denied. The undersigned ALJ found that the rebuttal testimony did not modify the application as was noticed on June 25, 2013.  

17. Additionally at the prehearing conference, the Company requested to take administrative notice of certain documents.  Staff, while proposing no objection
 to the Company’s request for administrative notice, requested additional documents also be administratively noticed.  The parties agreed to confer and submit a new stipulated request for administrative notice prior to the start of the hearing.

18. At the scheduled date and time, the evidentiary hearing was convened. The Company presented its Supplement to Request for Administrative Notice (Supplement). There was no objection to the Supplement or the Company’s initial request so both were granted.
  The Company offered the testimony of Mr. Frank Huffman and Mr. Robert Lawrence. Staff offered the testimony of Mr. Abel Moreno. Intervenor, Mr. David Britton also testified.  Hearing Exhibits 1 through 16 were offered and marked. Hearing Exhibits 1 through 12 and 
14 through 16 were admitted. At the close of the hearing the parties waived a closing statement preferring to include any closing within their statement of position. The proceeding was then closed and taken under advisement by the undersigned ALJ.

II. FINDINGS OF FACT
19. The Company was formed in 1969.  The Company was formed to serve housing developments outside of the city limits of Estes Park, Colorado. At its inception, the Company was not regulated by the Commission. It did not become regulated by the Commission until 2009. 

20. Currently the Company has approximately 128 customers in the Koral Heights, Venner Ranch Estates and Little Prospect Subdivisions. 

21. The Company is now, and has always been, a privately held company.  The Company was founded in part, by the Heron family.

22. As housing developments grew during the 1970s and the 1980s, the Company extended its system through the use of tap fees.  Between February 13, 1970 and November 13, 1992, the Company purchased 40 Colorado-Big Thompson (C-BT) unity allotment contracts. 

23. After the passing of his father in 1999, John Heron became Chief Executive Officer (CEO) of the Company. In his role as CEO, Mr. Heron was responsible for the 
day-to-day operations of the Company.  Mr. Heron is currently the President of the Board of Directors of the Company, but no longer serves as the CEO of the Company.

24. Mr. Frank Huffman owns a company named Water Systems Services (WSS) and runs it with his wife.  WSS is a company that manages the operations, maintenance, and repairs of independent water delivery systems in Colorado.
 In 2006, Mr. Huffman was hired by the Company through a contract with WSS to be the system operator. In 2006 Mr. Heron hired Mr. Huffman to take over as the manager of day-to-day operations of the Company.  Mr. Huffman does not have an employment contract with the Company for his position as CEO. 

25. Mr. Huffman is paid a salary of $18,000 a year for his work as systems operator and $50 per hour for his work as CEO, WSS also bills the Company $50 per hour for any repairs to the system. 

26. Robert Lawrence is a certified Public Accountant and is the accountant and secretary for the Company. Mr. Lawrence has managed the records and billing of the Company since October 1, 2003. Mr. Lawrence’s office also serves as the billing and physical offices for the Company.

27. Since 1969 the shareholders of the Company have made loans to the Company.  The original loans made by the shareholders to the company in 1969, were for $32,118. These loans have accrued interest at 8 percent annually, compounded. 

28. At no time since the loans were made have the shareholders attempted to receive any payments on the original loans.

29. The Company, from its inception, received raw water from the United States Bureau of Reclamation (Bureau) and treated the raw water in its water treatment plant.

30. The Bureau advised the Company many times that the contract between the parties would end.  The Bureau advised the Company in September of 2002 that it would no longer provide water to the Company after July 15, 2012.

31. On September16, 2002, the Company contracted with the Bureau for a five-year special use permit (Permit) to receive raw water.
 Contained within the Permit was notice that the contract could be renewed for one additional five-year term. Additional language in the Permit stated that “failure to secure an alternative tap for water delivery to Prospect Mountain prior to the expiration of this permit is not grounds for renewal of this permit after July 15, 2012.”  

32. In 2005 the State of Colorado raised its water standards with respect to the water turbidity. The Company’s water was found not to meet the new standard.  

33. In January of 2006, the permit was renewed for an additional five-year term. In a letter confirming the renewal the Bureau made the following statement:

As you are aware, the permit will terminate on July 15, 2012, and will not, under any circumstances, be renewed, extended or otherwise modified to continue the current use. 

34. Due to the new turbidity standards, the Company was required to either purchase a new water treatment plant (Plant) or purchase water from Estes Park.  In order to purchase water from Estes Park, a connection would have to be constructed between the two systems.

35. The Board of Directors of the Company decided to purchase a new Plant.
 The cost of the new Plant was $150,000.  

36. To pay for the new Plant, the Company took out a loan from Wells Fargo Bank.

37. In order to recover the costs of the Plant, the Board of Directors increased customer rates by $39.76 per month.  The customers of the Company received a letter on March 17, 2006 which stated the assessment would be charged “for the next five years” and once the loan obligation was met that “the assessment will no longer be part of your bi-monthly bill.”

38. A complaint was initiated with the Commission
 by some customers after this increase to the customer rates.

39. The assessment of 39.76 per month was continued to be billed to customers after the expiration of the five-year period. There was no notification to customers that this assessment would continue after the five-year period.

40. In 2008, after the customer complaint had been made with the Commission, the Company was faced with three options: they could pursue a Certificate of Public Convenience and Necessity (CPCN)
 with the Commission, transfer their assets to the Town of Estes Park (Town), or create a Special District.  The Company decided to attempt to become a Special District.

41. The funding for the Company’s attempt to become a Special District was supplied by loans from John Heron. The loans were for legal and expert fees.  

42. After public hearings, the Board of Commissioners of Larimer County (Board) denied the request of the Company to become a Special District. 

43. In denying the Application, the Board made the following comments:

a.
The issues have become more significant as a result of the need to update and further upgrade the water treatment facilities of the Company.

b.
The situation is further complicated by the fact that the water contract with the Bureau is in effect only through 2012 and there is no firm commitment to renew.

c.
At the February 2, 2009, hearing the Board continued the hearing and instructed the applicant to provide specific analysis to the condition of the system. The applicant did not provide the required analysis. Instead, the applicant merely offered to advance $20,000 for the newly formed district to use to determine the condition of the system.

See Hearing Exhibit 11, p. ALM-1

44. On September 29, 2009, the Company filed an application for a CPCN in Proceeding No. 09A-702W. In this Proceeding the Company requested rates consistent with those they had been charging their customers.
 

45. On February 22, 2010, by Decision No. R10-0149, in Proceeding No. 09A-702W, the Company was granted a CPCN. 

46. On August 15, 2011, the Company filed Advice Letter #2 in Proceeding No. 11AL-677W in order to “…decrease the "Water Facilities Charge" and to increase the "Water Use Charge" to generate no additional annual revenue.”
47. Staff filed a protest letter in the Proceeding. Staff did not feel this was revenue neutral since the Wells Fargo loan
 had been paid off in March of 2011. 
48. On December 1, 2011, the Company filed a Motion to Permit Withdrawal of Advice Letter #2.  This motion was granted by the Commission in Decision No. R12-0018 on January 9, 2012.  At the time of the withdrawal of the Advice Letter, the Company had not made any plans on how they would secure a water source at the expiration of the Permit, scheduled for July 15, 2012. The Company believed that the “prudent thing to do was wait until June 30th when they finally said no”
 to initiate the installation of a connection from Estes Park.

49. After the Advice Letter was withdrawn, Staff and the Company engaged in conversations with Company counsel
 to determine what its forward looking cost of service would be.  It was during these conversations that the Company first mentioned the $360,000 in shareholder loans in a profit/loss projections worksheet.
    

50. On July 10, 2012,
 Company counsel, informed Staff that he had been instructed by the Company to liquidate the Company’s assets. This was brought to the attention of the Commission which held a deliberation meeting and opened Proceeding No. 12M-804W and issued Decision No. Cl2-0808 on July 13, 2012.
51. Decision No. Cl2-0808 ordered the President of the Company, Mr. John Heron, to file a signed affidavit stating that the Company would not seek to sell, assign, or lease the Company’s assets without PUC approval as required under C.R.S. § 40-5-l05. The Company also acknowledged that any sale, assignment, or lease without Commission approval would violate § 40-5-l05, C.R.S.
52. On or about July 16. 2012 the Company installed a temporary, above ground connection with the Town's treated water system.
  The Company did not enter into a temporary agreement with the Town until August 12, 2012.
In August of 2012, Staff and new counsel for the Company worked on a plan to implement interim rates that recognized the change to Estes Park treated water.  Company and Staff utilized the simplified methodologies, due to the size of the company, under Rule 5112, 4 Code of Colorado Regulations (CCR) 723-5 of the Commission’s Rules Regulating Water, and Combined Water and Sewer Utilities. The first method was the Resource-Cost Pass Through for recovering the cost of purchasing bulk treated water from the Town. The second method was the 

53. Operating Ratio that allowed the Company to collect revenue from its customers in order to fund its operating and maintenance expenses as well as a reasonable profit margin. The third method was a Reserve Account for Major Capital Improvements (Capital Improvement Fund, or CIF) that was designed to initially fund the permanent connection project with the Town's water system.

54. In Proceeding No. 12A-1050W, the Company requested and was granted a CPCN for a permanent connection project to the Town's treated water system.  The Commission also approved a $75,000 loan with the Bank of Estes Park to finance the project. 

55. The Town charges the Company $16.88 per 1000 gallons of water. The Town's charges consist of two cost components. The first cost is $7.95 per 1000 gallons for water consumption and the second cost is $8.93 per 1000 gallons for a capital surcharge that is akin to a water tap fee for connecting onto the Town’s water distribution system.
56. The Commission also approved a purchased water true-up charge. The true-up charge evenly spreads the cost of unmetered or non-customer water among the 128 customer connections. Unmetered water includes water that is needed to fill up the Company's two water storage tanks; water for operational needs, e.g., flushing for water quality purposes; water for bleeding the system in order to prevent pipe freezing during the winter months; and water losses due to leaks in the Company's storage or distribution system.

57. Part of the true-up calculation is also to account for the customers whose service is not metered or who have broken meters.
 The true-up charge from the advice letter filed on June 17, 2013, showed 38 percent of the water purchased from Estes Park was not delivered to customers but rather part of this true-up charge.
 
58. The operating ratio consists of the Company's costs to operate its water distribution system. The Commission approved an interim rate of $99.01 per customer per 
bi-monthly billing period for its 128 customer connections that amounts to $76,042 of total annual revenue and which included an operating ratio of 13 percent.

59. The Company currently charges a $17,000 tap fee to new customers. 

III. DISCUSSION AND CONCLUSIONS 

A. The Commission’s Jurisdiction and Applicable Law

60. Article XXV of the Colorado Constitution grants to the Colorado Public Utilities Commission the power to regulate public utilities in the State of Colorado.

61. Section 40-1-103(1)(a)(I), C.R.S., defines “public utility” as follows:

The term “public utility”, when used in articles 1 to 7 of this title, includes every common carrier, pipeline corporation, gas corporation, electrical corporation, telephone corporation, water corporation, person, or municipality operating for the purpose of supplying the public for domestic, mechanical, or public uses and every corporation, or person declared by law to be affected with a public interest, and each of the preceding is hereby declared to be a public utility and to be subject to the jurisdiction, control, and regulation of the commission and to the provisions of articles 1 to 7 of this title.

62. All rates and charges of a public utility must be just and reasonable.  
Section 40-3-101(1), C.R.S., states:

All charges made, demanded or received by any public utility for any rate, fare, product, or commodity furnished or to be furnished or any service rendered or to be rendered shall be just and reasonable.  Every unjust or unreasonable charge made, demanded, or received for such rate, fare, product or commodity, or service is prohibited and declared unlawful…

63. Tap fees and other public utility charges must be established taking into account the costs of providing utility service and a new customer’s demand on the system.  Krupp v. Breckenridge Sanitation District, 19 P.3d. 687, 693-694 (Colo. 2001).  In determining just and reasonable rates and charges, the Commission must balance the interests of the ratepayer and the public utility. Colorado Municipal League v. PUC, 687 P.2d 416, 419 (Colo. 1984).

64. Further, the Commission must consider whether the rates and charges, taken together, are likely to generate sufficient revenue to ensure a financially viable public utility, which is in both the ratepayers' interest and the investors' interest.  Finally, the Commission must consider the ratepayers' interest in avoiding or minimizing rate shock because the monopoly which a utility enjoys cannot be exerted, to the public detriment, to impose oppressive rates.  Northwest Water, 168 Colo. at 181, 451 P.2d at 279.  The Commission balances these factors and considerations when reviewing proposed rates and charges.

65. The Colorado Legislature affords simplified regulatory treatment for small, privately-owned water companies.  § 40-3-104.4, C.R.S., provides:

The commission, with due consideration to public interest, quality of service, financial condition, and just and reasonable rates, shall grant regulatory treatment that is less comprehensive than otherwise provided for under this article to small, privately owned water companies that serve fewer than one thousand five hundred customers. The commission, when considering policy statements and rules, shall balance reasonable regulatory oversight with the cost of regulation in relation to the benefit derived from such regulation.

66. Following the instruction of the State Legislature, the Commission has adopted rules for the regulation of small, privately owned water companies. The rules concerning these water companies are found within Rule 5112, 4 CCR 723-5.  The Commission has defined “small, privately owned water company “ as a utility that is owned by one or more persons, that provides water service or combined water and sewer service, and that serves fewer than one 1500 customers. “Small privately owned water company” does not include any utility owned or operated by any political subdivision of the state; a special district; or any municipal, quasi-municipal, or public corporation organized pursuant to Colorado law. Rule 5112(a)(II), 4 CCR 723-5.

67. The Company has 128 customers and therefore falls under the provisions of 
§ 40-3-104.4, C.R.S.

B. The Relationship Between the Company and its Customers

68. Before any real discussion of the issues in this proceeding can start, it is important to understand the general animosity and mistrust between the Company and their customers.  

69. The undersigned ALJ finds it important to begin this decision with an acknowledgement of the many people who attended the Public Hearing on August 15, 2013.  

70. The Company serves 128 customers; at least 100 people were present at the hearing. The opinions and feelings of these customers were heard by the ALJ. It was clear that the opinions of the customers, at both the hearing and in filed comments, were not the loud voices of a few disgruntled customers, but a ground swell of public opinion.

71. On the night of the Public Hearing the undersigned ALJ thanked those who spoke and also those who only attended, their presence spoke volumes. While some were angry, most appeared to be more dissatisfied and understood that due to their location, there could be an additional cost for their water. They only wanted clean water and reasonable utility service if they are required to pay a premium. 

72. The Company has expressed a desire throughout the proceeding to make amends with its customers and also the Commission. The undersigned ALJ hopes that is the case, although a fine start would have been to have Mr. John Heron, principal owner and the person who has made the decisions that have angered so many, present for any part of this proceeding.
 The rationale for many questionable decisions were left unexplained as Company witnesses often stated that they were following the explicit direction of Mr. Heron.  Mr. Heron’s decision to remove himself entirely from the proceeding makes the expressed desire to make amends ring hollow.   

C. Resource Cost Pass-Through and Purchase Water True-Up

73. Part of Commission Decision No. C12-1198, Proceeding No.12A-1098W issued October 17, 2012, approved the Resource Cost Pass – Through charge to collect payment from customers for all water purchased from the Town.  There are two components for this charge, charges for water used by the Company’s customers and the associated “true-up” charge to account for water loss.

74. The Company urges the Commission to continue these charges while at the same time acknowledging that circumstances have changed for the Company and its customers. In its Statement of Position filed September 11. 2013, the Company states that water loss “has now become an urgent issue.” 
  The Company “agrees to take steps recommended by the system study to reduce system loss where possible.”

75. Staff recommends to the Commission the adoption of these charges. Staff also expresses concern with water losses and urges the Commission to order the Company to better explain the losses and to “identify and implement measures to mitigate the losses and impact as soon as practicable.” 
 

76. Intervenors Austin and Nancy Condon and Paula Burr also agree that the Resource Cost Pass–Through and True-Up charges should be made permanent by the Commission.  Both urge the Commission to limit the amount of “lost water” that can be charged to customers to 50 percent of the total amount of lost water.
 The Condon’s argue that there is currently no incentive for the Company to find and repair problems on the system that contribute to the water loss.
  Ms. Burr points to the number of unmetered and broken meters testified to by Mr. Huffman and the “bleeders” used to prevent pipes from freezing in the winter and the general lack of maintenance performed on the system. Ms. Burr also looks to this as an incentive to the Company to make repairs to meters and seek alternatives to the costly “bleeder” method of preventing pipes from freezing. Ms Burr also sees this as a way to compensate customers for the Company’s past neglect of the system.

77. Intervenors Lindeman and Britton argue for a more drastic approach to the 
True-Up issue. Neither appears to deny the current need for the True-Up, although both call for a more drastic reduction in the amount billed to customers. Mr. Britton calls for the Company’s True-Up charges to be capped at 10 percent of the metered charge.
  Mr. Lindeman does believe this is a necessary charge that should be made permanent but the Company should move toward a 8 to 10 percent loss rate
. Mr. Britton does not believe this should be made permanent. Mr. Britton believes this should be a temporary measure until a solution to reduce the amount of unmetered losses is found and implemented.

78. Resource Cost Pass–Through and True-Up charges are allowed under Rule 5112(e)(II), 4 CCR 723-5. Based upon the situation the Company has gotten itself into, these charges, while unpopular, are necessary. 

79. Customers and the Company have grown used to a system where water was not purchased from another source and any water loss had a minimal cost. Those days are over. The Company, in disregard to the Bureau’s multiple warnings that its water supply permit would expire, seemed to rely on the hope that the permit would be extended.  This is not a sound business practice to place customers’ water supply at risk by waiting until the last second to negotiate an agreement with the Town.
  Similarly, the Company did not take steps to reduce its water loss in light of the impending switch to purchasing the more expensive water from the Town. The result is that the Resource Cost Pass–Through and True-Up charges are a necessary reality. 

80. Although the Resource Cost Pass–Through and True-Up charges are necessary, a 38 percent water loss is not. Of the six Statements of Position filed in this proceeding, not one claims that a water loss rate of 38 percent is just and reasonable. The undersigned ALJ also does not find a 38 percent rate of water loss just or reasonable. All parties address the issue and to varying degrees recommend ways to address this unacceptable rate of water loss.  

81. The Company makes a vague promise in their Statement of Position that they will take recommended steps to reduce water loss and Staff asks that the Company be ordered to further explain the water loss and require an engineering study of the water system, which presumably will result in recommendations to reduce the loss.  Neither propose any actual method or timetable to accomplish this task. 

82. Intervenors Condon and Burr recommend that the Company bear 50 percent of the cost of the True-Up charge. Intervenor Britton recommends that the Company’s ability to charge for lost water be capped at 10 percent of the metered water amount.  

83. The 50 percent split proposed by Intervenors Condon and Burr could mean the Company would be responsible for $15,117 in additional costs in 2013.
 Under the Britton plan the cost to the Company could be $25,398 for the year 2013.
  While these costs would provide an incentive they could also leave the Company bankrupt. 

84. The ALJ agrees with Intervenors Condon and Burr concerning the need to provide an incentive. The Company has shown time and time again, left to their own devices they are not likely make improvements to their water system. Without an incentive the customers of the Company will shoulder this burden into the foreseeable future. That is unacceptable. While the ALJ agrees that an incentive is desperately needed in this case, the incentive must also be balanced with the ability of the Company to absorb additional costs and to remain viable.

85. The best way to reduce the loss of water throughout the system is to improve the system. These improvements cannot be done without capital. It also does not appear feasible for the Company to reduce the loss before the improvements have been made.  Therefore, the Company will be allowed to recover the entire water loss costs for a limited time. For 18 months after the final Commission decision in this proceeding, there shall be no cap on the amount of the True-up Charge.  Eighteen months
 after the final Commission decision in this proceeding, the amount of recoverable water loss shall not exceed 25 percent of the purchased water for any quarter.
 This will provide time for an engineering report to be done and repairs and upgrades done on the system to reduce water loss and improve water quality. 

86. If the engineering report, which will be ordered later in this Decision, does not support the ability of the Company to reduce the percentage of water loss to 25 percent, an advice letter shall be filed by the Company that comports with the findings of the engineering report. 

87. This provision gives an incentive to the Company to not only see that an engineering report is done on the system as quickly as possible, but to also follow its recommendations to decrease water loss, and increase water quality in a timely manner. At the same time, the lower required loss rate does not become a financial burden on the Company if it takes action to correct the problems.

D. Operating Ratio and Cost of Service

88. The Company is requesting a 13 percent operating ratio with a base charge of $139.20 bi-monthly per customer.
  This represents a bi-monthly increase of $40.19 per customer.
  The Company looks to increases in legal costs, accounting costs, CEO/System Operator salary, and rate case expenses to justify this increase.    

89. The Company argues that the legal budget should be raised to $12,000 annually,
  the Accounting budget should be raised to $16,000
 the salary of the CEO/Systems Operator should be raised to $23,000
, and include $17,857 per year for rate case expenses over a seven year period. This represents a revision from what the Company determined was just and reasonable in its direct testimony.
 Under the Company proposal each customer would pay a 
bi-monthly charge of $139.20, although this amount has the potential to be larger after a true-up amount is added for rate cases expenses. According to the Company, these increases are due mainly to being a regulated utility.
 

90. Staff recommends keeping the 13 percent rate of return and maintaining the current bi-monthly base charge of $87.98
 per customer.  Staff states that the 13 percent is comparable to other similar water companies
 and due to the state of the Company’s financial books, an operating ratio should be used.
 

91. Staff argues that the evidence was not sufficient to justify the proposed increases for CEO/Systems Operator, accounting, or legal expenses. Staff in its statement of position argues for no additional recovery for rate case expenses stating that they have identified $6,995 in recoverable expenses through November 2012 and any further expenses were primarily due to the Company’s insistence on pursuing “unsupportable positions.” 

92. The other Intervenors argue for a decrease in the amount spent on accounting and the CEO position.  Intervenors Britton and Condon include recovery of rate case expenses in their proposed rates.
 Intervenor Burr argues that the failure of the Company to plan for the known move to Estes Park water was preventable and the rate case costs are a direct result of this mismanagement and should not be the responsibility of the customers.  

93. All Intervenors cite to confusing testimony and the apparent excessive payment for tasks that could be performed at less expense.

94. The authority for the use of an operating ratio is found in Rule 5112(b)(II), 4 CCR 723-5. 

95. During the evidentiary hearing testimony was given by Mr. Huffman and Mr. Lawrence to justify increases in their costs and to explain what their duties are with the Company.  The also testified to rate case expenses.

1. CEO/System Operator Salary

96. Mr. Huffman currently runs 14 other water systems in Colorado. Mr. Huffman stated that he checks 12 of these systems once a week for one to two hours; Prospect Mountain and another system are checked daily. Assuming two hours for each of the other 12 systems which would include travel to each system, at least 24 hours out of a 40-hour work week are devoted to 12 others systems.
 If the other large system, which has 500 customers,
 is checked daily, it would require an additional 10 hours. Out of a 40-hour work week, 34 hours is spent on other systems.
 

97. It is troubling that Mr. Huffman’s duties as system operator appear to overlap with his duties of CEO. It is unclear where one job starts and the other ends.  Among the entries for system operator were the following: 

April – Discussions with State

October – State inspection and monitoring plan issues

November - Water quality meetings with customers.  See Hearing Exhibit 1, p, FH-3.
98. In addition, it appears that little to no maintenance was performed on the system when the Company needed to treat the raw water it received from the Bureau. 

In the testimony of Mr. DiNatale it is evident that little maintenance was done on the water filtration plant during the five years it was operational.
  In the report of Ace Engineering, supplied in the testimony of Mr. DiNatale, there are no records of any maintenance 

99. for any of the equipment and the turbidity monitor, chlorine analyzer, compressor dryer, and integrity test system are all broken.
  While the plant functioned during this period, the testimony of Mr. Huffman is not credible that he performed all the required maintenance on the Plant.

100. Important general maintenance was also not done on the meter system.  Mr. Huffman testified to six meters that are currently broken.
  When asked how long these meters have been broken Mr. Huffman answered, “Some for quite awhile.”
 See Hearing Transcript Vol. I p. 132, l. 19-23. 

101. From Mr. Huffman’s testimony it appears, as pointed out in the statement of position of Intervenor Burr, Mr. Huffman’s duties are mainly just “checking things.”
 Among the items Mr. Huffman checks are reading meters at $25 per hour.
   

102. With the water now being purchased from the Town, Mr. Huffman’s duties as System Operator should decrease, not increase. 

103. Mr. Huffman currently retains the title of CEO of the Company and while he may advise on actions of the Company, the true power rests with Mr. Heron. 

104. The exhibits presented by Mr. Huffman gave no indication as to what duties he performed as CEO, all the exhibits showed is that Mr. Huffman billed for 212 hours in 2012. See Hearing Exhibit 1, p, FH-2.  As noted in the Statement of Position of Intervenor Condon, it was not possible to determine the scope of Mr. Huffman’s decision making authority as CEO.
  It appears that Mr. Huffman’s status as CEO is in name only.

105. Between the time that direct testimony was filed in the proceeding and the time rebuttal testimony was filed, the Company somehow determined that they had overestimated the CEO/System Operator salary by at least 23 percent
 It appears there is no justification at all for the salary presented by the Company, only the desire to increase costs to the customer.
 Staff proposes that the interim rate of $18,000 be maintained. Intrervenor Britton recommends a salary of $12,500. Intervenor Condon recommends a salary of $9,000.  The other Intervenors are silent as to an exact amount, but believe it should be reduced. 

106. The position of CEO/Systems Operator appears to be more of a figure head and checker of things rather than a person with any operating authority. Mr. Huffman’s other commitments, based upon his own testimony leaves him with very little time to work for the Company.  With water being purchased from the Town, the job has been reduced more. 

107. Based upon the evidence, this reduction in duties should also lead to a reduction in compensation.  The Company has not met its burden to justify a salary of $23,000. The undersigned ALJ finds that for the reduced duties, $15,000 is a just and reasonable compensation for this position.

2. Accounting 

108. The testimony of Mr. Lawrence was both confusing and frustrating.  In his rebuttal testimony, Mr. Lawrence lists eight requirements that Staff has stated will be required of the Company and that these will cause added expense. See Hearing Exhibit 5 p. 24, l. 1-12.  Yet on cross-examination Mr. Lawrence admitted that most of these were one-time expenses, and none were time consuming.  See Hearing Transcript Vol. II, p. 114, l. 6-9 and Id. at p.115 l. 6-9. 

109. It also appeared that much of the work Mr. Lawrence’s company does for the Company is actually performed by an assistant.

110. Like Mr. Huffman, there is no employment contract between the Company and Mr. Lawrence. Mr. Lawrence has no decision making ability for the Company.  Mr. Lawrence also performs work for 12 to 15 other Companies.
  

111. The evidence presented by the Company regarding financial matters was confusing, incomplete, and not sufficient to justify any additional costs for accounting purposes. 

112. The Company did not meet its burden to show that there should be any increase to the amount budgeted for accounting. Although it is possible that costs could be decreased by seeking another source for these services, no comparables were provided and the evidence was not sufficient to justify a reduction in this expense. The amount that is just and reasonable is $12,000.

3. Legal Budget 

113. The increased legal expenses were based upon a perceived need for additional legal needs due to regulation.  Little if any evidence was provided to justify this increased expense. It should also be noted that this is a cost which can be controlled by the Company without much difficulty.

114. The only evidence presented by the Company was from Mr. Huffman and Mr. Lawrence and that was based upon speculation.  One of the root causes of the difficulty the Commission has had working with the Company has been that accounting records for the Company have been spotty or incomplete.  If accounting procedures are standardized by the Company all parties will better understand the others’ position.  If the Company is sincere about its desire to work together with the Commission, the interim legal budget should be more than sufficient

115. The Company failed to meet its burden to show the need for an increase from the current, interim rates. The just and reasonable amount for legal services shall remain at $4,500.   

4. Rate Case Expense 
116. The Company in its direct testimony requested a total of $150,000 amortized over three years ($50,000 per year) for rate case expenses.  This charge alone would cost each customer $390.63
 per year or $65.10 per bi-monthly bill. This proposal made the bi-monthly billing, including the Company’s other additions, $187.14, and that is before a customer received one drop of water.  In their rebuttal testimony the estimation dropped by $25,000 and there was a request for $124,999 over seven years ($17,857 per year). This would cost each customer $139.50 per year or $23.25 per bi-monthly bill.  The bi-monthly charge is a total of $139.20 before the customer receives any water.    

117. The Company requests all costs for legal and professional expenses dating back to September 2012. See Company’s Statement of Position p. 44.  The Company also requests all costs for almost one year and argues that a line by line review should not be required, rather the Commission should trust the Company. See Company’s Statement of Position p. 50. 

118. At the same time the Company asks the Commission to just trust the Company, it does admit that items presented in direct testimony should not have been included and were removed in the rebuttal testimony. See Companies Statement of Position p. 46.  In addition, the Company admits that upon cross-examination at the evidentiary hearing even more items should not have been included and have now been eliminated. Id.
119. As stated earlier, Staff argues that no additional recovery should be made for rate case expenses primarily due to the unsupportable positions taken by the Company.
  See Staff’s Statement of Position, pp. 27-28. 

120. At the outset it is outrageous that this Company even considered adding a 
bi-monthly cost to its customers of $65.10. This is from the Company that is attempting to make amends with its customers.  It is not surprising that they quickly retreated from the outlandish proposal. 

In this proceeding the Company has appeared to wage a constant battle to come up with justification to fit the Company’s monetary goal. It appears that they start with a number and then attempt to construe bills, loans, or job duties to fit that number.  Numbers continue to change in the Company’s case and what are initially presented as reasonable and prudent 

121. expenses fall like leaves on a tree upon just a passing review.  At the same time the Company admits to mistakes in claimed rate case expenses, it asks for the Commission to trust the numbers. 

122. Even after the Company has removed expenses that they admit should not have been included from Confidential Exhibit 3A, a cursory look at the first page of the exhibit shows expenses that are not rate case expenses.
 When one page can be viewed as questionable after two revisions have been made to remove questionable expenses, it makes the exhibit in support of the recovery and the testimony incredible.

123. The Company filed a Motion for a Determination of Question of Law and three days later filed an additional motion withdrawing the first motion. And, although Rule 1202(c), 4 CCR 723-1 of the Commission’s Rules of Practice and Procedure, states that no pleading shall be more than 30 pages in length without permission from the Commission, the Statement of Position of the Company is 62 pages.
 These are not contained in the Company’s current request for recovery of rate case expenses but serve as an example of waste. 

124. In the Company’s revised proposal they request that the rate case expenses be amortized over seven years.  A new rate case could be filed before the full payment of the instant case. The customers would likely pay rate case expenses until the next case is complete and potentially could then pay for multiple cases at the same time. 

125. The Company has only 128 customers to absorb rate case expenses, yet the Company appears to believe that any expense is prudent and recoverable. The Company does not appear to understand that with this small of a customer base care should be taken before expenses are approved. Each thousand dollars spent by the Company costs each customer almost eight dollars.  The Company gives the impression that a rate case provides the Company with a blank check. It does not. 

126. The Company is correct that time should not be spent by any party to examine each line of the bills to verify if it is a recoverable cost. Yet, the records presented and testimony, have been shown to be thoroughly incompetent so as not to be trusted at all.    

127. Based upon the evidence presented the Company did not meet its burden as to their requested recovery of rate case costs.  The evidence presented was not credible and failed to establish the level of recovery requested by the Company for rate case expenses. 

128. While the Company did not establish the amount of recovery requested, there was evidence of rate case expenses and simply because Staff did not perceive that the Company’s case was worthy, does not mean that rate case recovery be denied.

129. As noted earlier, two of the intervenors included rate case recovery in their statement of position.  A just and reasonable amount for rate case recovery, that also does not put any additional strain on customers is to continue the $7,500 for an additional three years. After three years the Company shall remove this assessment.

5. Operating Ratio

130. The Company and Staff request that the 13 percent operating ratio agreed to in the interim Decision be continued.  The Company and Staff base the 13 percent operating ratio on similarly sized water companies which all have an operating ratio of 13 percent.
  

131. Intervenor Burr recommends an operating ratio in the “6-8% range”.
 
Ms. Burr bases this ratio on the lower risk faced by the Company since it no longer treats raw water, the only risk is non-payment of bills. Ms. Burr concludes that lower bills reduce the risk of non-payment.

132. Intervenor Britton recommends an operating ratio of 10 percent. Mr. Britton contends the operating ratio granted in the Interim Decision was never justified and should therefore be lowered.
  

133. Intervenor Condon recommends an operating ratio of 6.5 percent due to the low risk the Company faces moving forward.
 Intervenor Lindeman does not propose a new operating ratio but urges the Commission to deny the operating ratio as presented.

134. The evidence presented in the case shows that similarly sized water companies have an operating ratio of 13 percent. Although these other companies treat raw water, and therefore would have greater risk than the Company, the evidence is not sufficient to warrant a reduction in the operating ratio.

135. It is just and reasonable for the Company to have an operating ratio of 13 percent, which is comparable to similar water companies; resulting in a bi-monthly base rate charge of 93.83 per customer for three years.  This amount includes a charge of $7,500 per year for rate case expenses. After three years, the charge for rate case expense shall be removed and the base rate charge shall be $82.80.  Annual expenses are shown in Attachment A. 

E. Sale of Assets
136. The Company wishes to sell the Plant which is no longer in service and 40 units of Colorado–Big Thompson water rights (C-BT units) and proposes to distribute the proceeds as follows:

Repayment of Estes Park Bank Loan
$75,000

Engineering Report of System
50,000

Operating Account Cash Reserve
$50,000

Repayment of Shareholder Debt
$261,451

Estimate of tax on sale
$3,190

The remainder split 40% ($95,816) shareholder - 60% ($143,723) CIF
  
Total proposed shareholder recovery $357,267
 
Total for CIF $143,723 

137. The Company contends that the exhibits presented by Mr. Lawrence were “imperfect”
 and shareholder loans “were not earmarked or separately accounted for”
 so professional judgment and estimation need to be used to account for how funds were expended.  

138. All Intervenors object to any funds from the sale of assets being used to repay shareholder loans. 

139. Before there can be any distribution of funds from the sale of the C-BT units, the issue of the possible encumbrance must be addressed. Promissory Notes signed on August 16, 2012, assigned the C-BT units as collateral for the promissory notes from President of the Company, John Heron to John Heron.
  Staff states that this appears to be in violation of the affidavit signed by Mr. Heron on July 18, 2012 stating that Company assets would not be assigned without the consent of the Commission.
 

140. It appears that these assets cannot be sold until a determination is made as to whether there is a valid encumbrance on the C-BT units. That determination is beyond the scope of this proceeding.  The undersigned ALJ shall direct Staff to pursue a separate proceeding to determine if there is an encumbrance on this asset, if there is, if that encumbrance is valid and if the encumbrance constitutes a violation of Commission orders, and if necessary, what remedy is appropriate.

141. Although it is unclear if the C-BT units can currently be sold, a decision can be made as to how to distribute the funds if and when the C-BT units can be sold. 

142. If and when the Plant and CB-T units can be sold none of the proceeds shall be used to pay shareholder loans. The overwhelming evidence in the proceeding is that there was no oversight to the loans and no way to know what the loan money was spent on.  Mr. Lawrence, who was presented by the Company to explain the necessity for the loans could only testify that “I had nothing to do with the loans other than putting them in the bank and paying bills.” See Hearing Transcript Vol. II p. 102, l. 24-25. 

143. In Mr. Lawrence’s direct testimony he states the incredibly precise number of $55,119 and with interest $74,418 for the amount of loans that went to the effort to become a Special District.  See Hearing Exhibit 2, p. 28, l. 18-20.  Mr. Lawrence in his rebuttal testimony again states the precise number of $74,418 to represent the amount of loans and interest that was used for the Special District. See Hearing Exhibit 5, p.17, l. 8-9.  Yet in cross-examination, he stated that the total of supposed, loan forgiveness, including the amount of $75,000 attributed to the Special District was ascertained by working backwards.

Mr. LAWRENCE: 
I guess, yes sir, I started – my clients told me $200,000,
 so that’s what I went with.

ALJ: 
You started with the number and went backward?

Mr. LAWRENCE: 
I was hoping you wouldn’t say that, but yes sir. That’s what I was trying to make sure of. See Hearing Transcript Vol. II, p. 118, l. 6-11.
144. In addition, any accounting made by the Company to justify bills or money spent toward any project was incomplete, not verified, or appeared to be made up.  Mr. Lawrence in his rebuttal testimony claimed that his Exhibit RL-29 provided “all checks related to the $249,355 purchase, implementation, inspection and initial maintenance of the water treatment plant, plus interest.”
  Yet on cross-examination he stated his assistant pulled the invoices and made copies and he did not check that the correct bills were included. See Hearing Transcript Vol. II p. 116, l. 11-18. Mr. Lawrence admitted that many of the bills included in Exhibit RL-29
 were for other purposes including the Special District bid. See Hearing Transcript Vol. I p. 184-18
145. In cross-examination, Mr. Lawrence admitted that exhibits which purported to link shareholder loans to regulatory expenses were actually expenses which were not regulatory expenses but rather driven by regulation.  See Hearing Transcript Vol. 1, P. 212-214.  
This catch-all explanation would allow the Company to claim almost any expense as a regulatory expense. 

146. Finally, there was no evidence that loans were made by any shareholder to the Company.  The only evidence of any loans is the above-mentioned promissory notes which are not in the amount of the alleged loans and were created well after the supposed loans were made. The Company witness called to explain the history of the shareholder loans could not answer any questions concerning the promissory notes. 

MS. BURR: 
I’m talking about the promissory note.

MR. LAWRENCE: 
That Mr. Heron signed?

MS. BURR: 
Yes

MR. LAWRENCE: 
I had nothing to do with that promissory note. I have never seen it. So I –can’t answer you.

MS. BURR: 
Where did he get the number for the—

MR. LAWRENCE:
He would have gotten it from his personal attorney. I have seen none of their promissory notes that Mr. Heron signed. I wasn’t involved in the amounts that went on them and 
 
I wasn’t involved in the interest. I can’t tell you where he got that figure. 
See Hearing Transcript Vol. II, p. 85-86, l.23-25, l. 1-9..
147. Mr. Lawrence could not even testify if the deposits he made were loans. 

MS. BURR: 
So if anyone drops money off at your office, do you just take it in?

MR. LAWRENCE: 
If my client drops off a $50,000 check and tells me to put it in the bank, yes, we put it in the bank. He tells me it’s a loan, I book it as a loan, but I don’t go…

MS. BURR: 
No—no questions asked?

MR. LAWRENCE: 
Okay

MS. BURR: 
No, I’m not asking you—he drops off money at your –and you deposit it, no question asked?

MR. LAWRENCE: 
Yes.

See Hearing Transcript Vol. II, p. 103, l. 6-11.
148. The Company, in a now familiar refrain, urges the Commission to trust “professional judgment and estimation”
 yet little was presented in the proceeding and none concerning the alleged loans. Only the testimony of someone who deposited checks in the bank and was told to make the numbers fit. The Company has failed to meet its burden to show that the loans were in the public interest when implemented, failed to demonstrate how it is in the public interest for future customers to pay for presumable operating expenses incurred in the distant past, and failed to even show by a preponderance of evidence that loans were made from the shareholders to the Company.  

149. The Plant and the water right assets are owned by the Company.  However, they were purchased to serve the customers, and should have been reimbursed by customers through rates.  In the case of the water treatment plant, the customers paid a specific fee to cover the treatment plant costs.  The water rights were presumably reimbursed by years of water payments and tap fees, though the lack of Commission approved rates and lack of regulatory accounting from the day the Company began providing service provides little record evidence on this issue.  It is undisputed that the water rights at issue were used to provide water service to customers, and customers paid for water service through water rates and tap fees.  Therefore, any proceeds from the sale of the assets shall be used to benefit customer interests in the Company.

150. The Company did not meet its burden to demonstrate that a $50,000 contingency fund is necessary or in the public interest.  The rates established in this proceeding are to provide the revenue stream to meet the established needs, so the provision of a general fund above and beyond the rate case costs should not be necessary, and if spent it violates the explicit cost approval established herein.  Further, the Company’s track record demonstrates a chronic lack of operating within its means, so a contingency fund to be used at the discretion of the Company, without Commission approval, is not in the public interest.  In addition, the CIF provides a form of contingency reserve that can be used when approved by the Commission. 

151. The Company shall work with Staff to implement the sale of the assets.  Any such asset sale shall be subject to final Commission approval, and the Company shall file an application for approval.  The Company may enter into an agreement to sell the assets as long as the contract is conditional upon final Commission approval. 

152. The distribution of the assets
 shall be distributed in the following manner and in the following order:


Repayment of Estes Park Bank Loan 

$75,000 


Tax on the sale of assets


to be determined


All remaining funds deposited in CIF

to be determined

153. Commission approval is necessary for any expenditures from the CIF, given the troubled track record of the Company.
 

F. Other Issues

1. Engineering Study

154. Throughout the public hearing and testimony presented during the evidentiary hearing, it is clear that water quality is a major concern for most, if not all, of the Company’s customers. 

155. All parties agree that an engineering study should be done on the system. This should be the first priority of the Company. 

156. The undersigned ALJ shall order the Company to consult with Staff and choose a firm that is acceptable to both and file an application for Commission approval of the engineering firm and scope of work. Proceeds from the sale of the assets, through the CIF, are to be used to pay for this study. 
157. Improvements should be made as soon as possible after the release of the report. The first two areas to be addressed should be water loss and water quality.
2. Repair of Meters

158. Mr. Huffman testified during the hearing that eight properties are either without meters or have broken meters.
  With all water being purchased from the Town at a high cost, this situation is unacceptable. 

159. The Company shall be ordered to either install or repair meters at all properties currently without meters within three months of a final Commission decision in this proceeding. 

160. In conformity with Rule 5300(a), 4 CCR 723-5, the meters shall be furnished, installed, and maintained at the cost of the Company.

161. The properties currently without meters shall be charged at a fixed unmetered usage amount of 4800 gallons per month
.

3. Accounting Standards and Attestation

162. The Company currently does not keep its books and records in accordance with Commission rules. The Company agreed during the hearing to make changes to conform with Commission rules.

163. The Company shall be ordered to keep its books and records on the accrual basis of accounting and convert their year-end to December 31st as required by the Uniform System of Accounts.
164. The Company shall also be ordered to provide an additional annual attestation signed by an officer of the Company to the Commission at the time that their annual report is filed to state that their books are kept on an accurate accrual basis and that current accounts are titled correctly.
4. Permanent Connection with the Town of Estes Park

165. The Company requests permission to enter into a permanent agreement with the Town to purchase water.  

166. There is no other source of water for the Company, and has not been since July of 2012.    
167. Only Intervenors Condon
 and Britton
 appear to object to the Company engaging in talks with the Town. 

168. The Company should enter into negotiations with the Town, but it appears in their statement of position that they are seeking a determination that the agreement is prudent before an agreement has been reached. The Company shall file any agreement with the Commission for approval.

5. Certain Waivers

169. The Company, in its application, has requested a waiver of two parts of Rule 5002 4 CCR 723-5, concerning financial statements and notice.
170. The Company presented no testimony in support of a waiver of these rules and did not request a waiver of these rules in its statement of position.

171. Mr. Britton was the only Intervenor to address the waivers and recommends that the request be denied.

172. With no evidence presented to support a waiver of the Rules, the Company failed to meet its burden and the request is denied.

6. Tap Fees

173. Staff requests that tap fees, which are currently $17,000 for new customers be reduced due to the new circumstances of purchasing water from the Town. 

174. The Company, in the rebuttal testimony of Mr. Huffman, agrees that tap fees should be reduced and agrees to work with Staff to determine a new fee.
 

175. The Company shall be ordered to work with Staff on a new tap fee. In order to provide an incentive to resolve this matter, no tap fees shall be collected until a new fee is approved by the Commission. 
IV. ORDER  
A. The Commission Orders That:  
1. Staff of the Commission’s (Staff) Motion to Strike Certain Rebuttal Testimony and Exhibits of Robert Lawrence is denied.

2. The Application of Prospect Mountain Water Company (Company) Requesting Approval of a Permanent Rate Structure and Tariffs including Legal and Accounting 
Regulatory-Related Expenses is approved consistent with the discussion above. 

3. The Company’s Resource Pass Through charges are approved, consistent with the discussion above. 
4. The Company shall be allowed to “True-Up” all lost water for 18 months after this Decision becomes a final decision of the Commission.  After 18 months, the Company shall not recover more than 25 percent of the purchased water lost. If an engineering report does not support the Company’s ability to reduce water loss by that amount, the Company shall file an advice letter that comports with the findings of the engineering report. 
5. The Company is granted an Operating Ratio of 13 percent, consistent with the discussion above. With a bi-monthly base charge of $93.83 for three years. After three years the Company shall file an advice letter to reduce the bi-monthly base charge to $82.80.
6. The Company’s request for a Capital Fund Improvement Tariff is denied.

7. Within 30 days of a final decision in this matter, the Company shall file, on not less than five days’ notice to the Commission, tariffs consistent with this Decision and Attachment A included with this Decision.
8. Staff is ordered to open a separate proceeding to determine if there is a valid encumbrance on the 40 Colorado-Big Thompson water shares owned by the Company, consistent with the discussion above.

9. The Company is authorized to sell the Water Treatment Plant and 
40 Colorado-Big Thompson water shares owned by the Company (Assets), consistent with the discussion above. The Water Treatment Plant may be sold immediately. The 40 Colorado-Big Thompson water shares are to be sold after it is determined that the shares are not encumbered.

10. The Company is ordered to work with Staff to implement the sale of the Assets.  Any such Asset sale shall be subject to final Commission approval, and the Company shall file an application for approval.

11. The Company is ordered to distribute the funds of the sale of the Assets consistent with the discussion in ¶139 of this Decision.

12. The Company is ordered to consult with Staff and choose an engineering firm to conduct a system improvement study. This study should be done as soon as possible and paid for from the funds of the sale of Assets.

13. The Company shall either install or repair meters at all properties currently without meters or with broken meters within three months of a final Commission decision in this proceeding. The properties currently without meters or with broken meters shall be charged at a fixed unmetered usage amount of 4800 gallons per month, consistent with the discussion above.  

14. The meters shall be furnished, installed, and maintained at the cost of the Company at all properties served by the Company.

15. The Company shall keep its books and records on the accrual basis of accounting and convert their year-end to December 31st as required by the Uniform System of Accounts.
16. The Company shall a provide an additional annual attestation signed by an officer of the Company to the Commission at the time that their annual report is filed to state that their books are kept on an accurate accrual basis and that current accounts are titled correctly.
17. The Company may enter into negotiations for a permanent connection to the Town of Estes Park water system, consistent with the discussion above. The Company shall file any agreement with the Commission for approval.
18. The Company’s request for a waiver of Rule 5002(b)(IX) of the Commission’s Rules Regulating Water, and Combined Water and Sewer Utilities, 4 Code of Colorado Regulations (CCR) 723-5, and Rule 5002(d), 4 CCR 723-5, is denied.

19. The Company is ordered to work with Staff to evaluate its tap fee structure and file the new tap fee with the Commission for approval, consistent with the above discussion. No new tap fees shall be collected until the new fee structure is approved by the Commission.
20. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

21. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  



a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  



b)
If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

22. Responses to exceptions shall be due within seven calendar days of the filing of exceptions.

23. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




�  That proceeding is In the Matter of the Verified Application of Prospect Mountain Water Company, Inc., Requesting an Order Granting It:  (1) Expedited Approval to Enter into a Loan Transaction; (2) Expedited Approval to Enter into a Lease Transaction of its Contractual Water Allotment Units for Water Year 2013; (3) Motion to Shorten the Intervention and Notice Period; and (4) Certain Waivers (Prospect Mountain expedited approval proceeding).  


�  The public hearing was scheduled for August 14, 2013; the final prehearing conference was scheduled for August 19, 2013; and the evidentiary hearing was scheduled for August 21 through 23. By a later decision, Decision No. R13-0984-I, issued on August 12, 2013, the date of August 27, 2013 was added to the evidentiary hearing schedule.   


� The other intervenors also had no objection to the Company’s request for administrative notice. 


� The items administratively noticed were:  the Company’s income tax returns for 2005 through 2009,  Exhibit 5 to the Company’s 2009 Certificate of Public Convenience and Necessity (CPCN) Application in Proceeding No. 09A-702W, Response to Staff Deficiency Letter in Proceeding No. 09A-702W, Recommended Decision No. R10-0149(the filing referenced the wrong decision) in Proceeding No. 09A-702W, Company’s Application for Interim Rates in Proceeding No. 12A-1049W, Company’s CPCN Application in Proceeding No. 12A-1050W, Exhibit F in Proceeding No. 12A-1049W and Proceeding No. 12A-1050W, the Application in Proceeding Nos. 09A-702W, 12A-1049W, and 12A-1050W, and any decisions issued in Proceeding �Nos. 12A-1049W and 12A-1050W.


� See Hearing Exhibit 12 p. KND-1.  


� WSS currently serves 14 or 15 other water companies throughout Colorado including: San Lazaro Mobile Home Park, Lark Meadows Water Association, Maple Grove Water District, Hazeltine Heights Water, Seven Pines Campground, Loveland Heights Cottages,  Park Entrance Mutual Pipeline, Hondiuos Water, Deer Mountain Cabins, Rocky Mountain Gateway, Lane Guest Ranch, Red Lion Inn, and Pine Lake Village.


� See Hearing Exhibit 6, p. AC-1


� See Hearing Exhibit 6, p. AC-1.


�   See Hearing Exhibit 12, p. AC-2 and AC-2b


� The water treatment plant purchased was a US Filter Micro-Filtration Plant.


� Testimony and exhibits were not clear as to the actual amount of the loan. The March 17, 2006 letter to customers from the Company states the loan was for $302,973.60. The testimony of Mr. Lawrence states that the loan was for $250,345 (Hearing Transcript Vol. II p. 87, l.23-25) and also $203,000 (Hearing Transcript Vol. II p. 88, l.14-15)  


� See Hearing Exhibit 7, p. PB-2.


� The Company was not regulated by the Commission at the time of this complaint.


� Mr. Lawrence testified that a letter was sent with this notification but it was not presented at the hearing. See Hearing Transcript Vol. II, p. 95 l.19 –p.96, l.10.   


� CPCN


� The rate charged consisted of two components that totaled $126.52 per customer on a bi-monthly billing period. The first component was for a $47.00 bi-monthly charge that entitled customers to 10,000 gallons of water.  The second component was a $79.52 bi-monthly charge for what the Company called a “Water Facilities Charge.”


� The loan for the new water treatment plant


� Robert Lawrence testimony, Vol. II p. 123, l. 22-24.


� The Company’s counsel at this time was Gregg Coffman.


� See Hearing Exhibit 11, p. ALM-6.


� Five days before the Permit was set to expire.


� The Permit with the Bureau expired on July 15, 2012.


� Mr. Huffman testified to six broken meters and two customers who are not metered at all. See Hearing Transcript Vol. 1, p. 106, l. 2-21.


�  According to the Advice Letter, the Company purchased $26,209.00 of water from the Town of Estes Park. The customer billed amount was $16,103.00 (62 percent), the true-up amount was $10,079.00 (38 percent). See Hearing Exhibit 11, p. ALM-9.


� Mr. Heron was not a witness at the hearing and did not attend the Public Hearing or the Evidentiary Hearing. 


�  See Prospect Mountain Water Company, Statement of Position, p. 16. 


� Id.


� See Staff Statement of Position,  p. 25.


� See Burr Statement of Position, p. 3, and Condon Statement of Position p. 9.


� Under the Condon/Burr plan the True-Up charge for each of the Company’s customers for the period between January 1 and April 30, 2013 would have been $39.37 (two payments of $19.68) as opposed to the Company’s advice letter for the same period which charges each customer $78.74 (two payments of $39.37). The Company share under this plan would be $5,039.50. 


� Under the Britton plan the True-Up charge for each of the Company’s customers for the period between January 1 and April 30, 2013 would have been $12.60 (two payments of $6.30) as opposed to the Company’s advice letter for the same period which charges each customer $78.74 (two payments of $39.37). The Company share under this plan would be $8,466.00. See Statement of Position. Britton, p. 7.


� See Lindemen Statement of Position p. 6.


� The undersigned ALJ finds that it is beyond belief that the Company, to the day of the hearing, still maintains that the wisest course of action was to believe that the Bureau permit for water would be renewed and not engage in talks with Estes Park until the last minute. This method of business is similar to putting all your hopes on winning the lottery. 


� Under the Condon/Burr plan the Company would pay an additional $5,039 for the period of January 1, 2013 to April 30, 2013. Multiply this number by three and the result is $15,117. This is an extreme calculation since water loss should be less in warm months.


� Under the Britton plan the Company would pay an additional $8,466 for the period of January 1, 2013 to April 30, 2013. Multiply this number by three and the result is $25,398. This is an extreme calculation since water loss should be less in warm months.


� This 18-month period without a cap applies to all water purchased during that period, regardless of when the true-up charges are applied  If the 18-month time span ends during a 4-month true-up timeframe, the cap shall begin in the next 4-month timeframe.


� For an example, the total amount of purchased water between January 1, 2013 to April 30, 2013 was $26,209, the true-up amount was $10,079 (38 percent). Eighteen months after this becomes a decision of the Commission the most the Company could charge customers would be $6,552.25 (25 percent of $26,209). 


� See Prospect Mountain Water Company, Statement of Position, p. 18.


� The current customer base charge, approved in Proceeding No. 12A-1049W, is $99.01.


� It is currently set at $4,500.


� It is currently at $12,000.


� It is currently at $18,000.


� In its direct testimony the Company requested $50,000 per year for three years for rate case expenses and $30,000 per year for CEO/System Operator salary. This request would have raised the bi-monthly bill, before paying for any water usage to each customer to $187.14. 


� Among the things that the Company argues it will have to do that justify the increases include switching accounting formats, negotiating with the Town and creating employment contracts for Mr. Huffman and Mr. Lawrence.  Mr. Huffman and Mr. Lawrence have not worked under any signed agreement. 


� Staff’s recommended monthly base rate is lower than the interim agreement due to rate case expenses being removed.


� Dallas Creek Water Company, Grizzly Peak Water Sales, and O’Neal Water, all have an operating ratio of 13 percent.


� See Hearing Transcript Vol. II., p. 211, l. 12-25.


� See Staff’s Statement of Position, p. 27-28.


� Both Condon and Britton continue the $7,500 per year assessment for rate case expenses, there is no indication that this is for a certain length of time.


� This estimate also assumes that there are no problems when the checks are made. “If there’s problems, the time can really add up.” See Hearing Transcript Vol. I, p. 129, l. 22-23. 


� Id. at l. 21. 


� Additional time could be spent on the weekends 


� See Hearing Exhibit 12, p. KND-4.


� Id. 


� See Hearing Transcript Vol I, p. 106, l. 6-14. 


� In addition, Mr. Huffman has not even checked to see what the problem is with any of the broken meters. See Hearing Transcript Vol. I, p. 133, l. 14-22. 


� See Burr Statement of Position p. 4.


� See Hearing Exhibit 1, p. 34.


� See Condon Statement of Position, p. 6


� In the direct testimony filed in the proceeding, the Company requested $30,000 for the CEO/Systems Operator, in their rebuttal testimony and Statement of Position the amount was reduced to $23,000.  


� Mr. Huffman is his rebuttal testimony states the $30,000 salary plus & $75 per hour for the CEO, was based upon the opinion of an unnamed competitor, then after stating this justification inexplicably states the Company proposes a salary of $23,000. There is no explanation given for this sudden 23% drop. See Hearing Exhibit 2, p. 31, l. 7-15. 


� See Hearing Transcript Vol II. P. 126, l. 3-9.


� Those totals could be higher after a true-up.


� Staff does concede that some recovery may be applicable but due to the lack of detail in the billing records it is impossible to what is a rate case expense or what is reasonable so therefore they recommend no recovery.


� The Company claims that 78.6 percent of the billed amount is billable rate case expense.  The undersigned ALJ finds only 52 percent recoverable. It is apparent that the first four line items were removed and all other charges were deemed to be rate case expenses.  The ALJ is concerned about items 6, 14, 15, and the cost of item 13. 


� The ALJ notes that only a few of the Company’s exhibits were reviewed in detail through �cross-examination at hearing, and it is likely that other exhibits contain similar items that should be eliminated.


�  The ALJ has considered the entire Statement of Position.  There was not a motion to strike the Statement of Position of the Company.   


� The ALJ disagrees with Staff’s argument that rate case recovery should not be allowed if Staff determines that the position taken is unsupportable.   


� Dallas Creek Water Company, Grizzly Peak Water Sales and O’Neal Water, all have an operating ratio of 13 percent.


� See Burr Statement of Position, p. 6.


� See Britton Statement of Position, p. 5-6.


� See Condon Statement of Position p. 9.


� See Lindeman Statement of Position, p. 2-3.


� The Company estimates sale of the C-BT shares at $680,000 and the Plant at $30,000. 


� The total claimed loan amounts without interest - $32,000 original shareholders in 1969; John Heron $260,000. The total of claimed Heron loans with interest was $345,335 as of February 28, 2013. See Hearing Exhibit 3 p. 50-52.


� See Prospect Mountain Water Statement of Position, p. 32. 


� Id.


� Mr. Lawrence states that he had nothing to do with the promissory note and has never seen it. See Hearing Transcript Vol II., p. 86, l.1-3. 


� The Commission required this affidavit after Mr. Heron threatened to liquidate the assets of the Company without Commission approval.


� The $200,000 is in reference to the amount in shareholder debt Mr. Lawrence testified the Mr. heron instructed him to forgive.  It should be noted that in the Company’s final proposal, Mr. Heron would be reimbursed $357,267. Exhibit 3A lists the debt for Heron loans, which includes 7 percent interest at $345,335.


� See Hearing Exhibit 5, p. 47, l. 4-6.


� Exhibit RL-29 provides the same information as Exhibit RL-15, only in a different format.


� See Prospect Mountain Water Statement of Position, p. 32.


� After the determination that the assets can be sold as outlined in ¶ 140.


� Capital Improvement Fund


� For example, the Company did not terminate rate recovery of the treatment plant rider after the full cost was recovered, expenses improperly funded by alleged shareholder loans, Company decisions placed water supply at risk by waiting until the last minute to negotiate a supply with Estes Park when the Bureau source termination date was clearly known 10 years in advance, and allowing properties to be unmetered and failing to even investigate broken meters.


� See Hearing Transcript Vol. I, p. 106, l. 2-21.


� At the current $16.88 per 1000 gallon usage rate this equates to a $162.05 bi-monthly charge.


� The Condons request that the Company be disbanded and the assets transferred to the Town. While this reflects the opinion of many of the customers of the Company, the ALJ does not have the ability to order this relief.


� Mr. Britton states that the request should be denied and the temporary agreement remain in effect until other aspects of the Application are addressed.


� See Hearing Exhibit 2, p. 13, l. 13-20
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