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I. STATEMENT

1. By Decision No. R13-1140-I issued September 13, 2013, the Motion to Intervene of Colorado Gas Producers Noble Energy Inc. and EnCana Oil and Gas (USA) Inc. (collectively, Gas Producers), was denied for failure to demonstrate a substantial pecuniary or tangible interest in this proceeding that will not be adequately represented by other parties to the proceeding.

2. On September 20, 2013, the Colorado Gas Producers’ Motion Seeking Modification of Decision No. R13-1140-I or Requesting that it be Certified as Immediately Appealable to the Commission (Motion) was filed by the Gas Producers.  The Motion requests stated modification of the decision in order to grant intervention or certify the decision to be immediately appealable.  

3. Primarily, Decision No. R13-1140-I has been modified by Decision 
No. R13-1207-I which was issued September 26, 2013.  To the extent clarification or correction is requested within the scope of those modifications, the Motion is denied as moot. To the extent modification is requested outside the scope of that granted by this decision, the request is denied.

4. The Gas Producers demonstrate that they are the only producers seeking to be a party to this proceeding.  However, it is well recognized that every person interested or affected by a proceeding will not be granted intervention.  The Gas Producers enumerate their interest as gas producers (e.g., development and sale of natural gas for use as fuel in electric generation).  However, as supplemented, the Gas Producers failed to demonstrate a substantial pecuniary or tangible interest in this proceeding that will not be adequately represented by other parties to the proceeding.  
5. The Gas Producers correctly point out that the rule does not require a motion requesting permissive intervention to state the nature and quality of evidence anticipated to be presented if intervention is granted.  However, the Gas Producers fail to recognize the substantive modifications to the rules adopted in Proceeding No. 12R-500ALL.  See e.g., Attachment A to Decision No. C13-0576 issued May 17, 2013.

6. Rule 1401(c) of the Commission’s Rules of Practice and Procedure 4 Code of Colorado Regulations 723-1 defines the minimum criteria for motions requesting permissive intervention in Commission proceedings:  

a.
specific grounds relied upon; 

b.
state the claim or defense within the scope of the Commission's jurisdiction on which the requested intervention is based, including the specific interest that justifies intervention; 

c.
state why the filer is positioned to represent that interest in a manner that will advance the just resolution of the proceeding.

d.
demonstrate that the subject proceeding may substantially affect the pecuniary or tangible interests of the movant (or those it may represent); and 

e.
demonstrate that the pecuniary or tangible interest that may be substantially affected would not otherwise be adequately represented.
 

7. In sum, the motion must relate the movant’s demonstrated interests to the proceeding.  It is then those demonstrated interests (e.g., as opposed to other interests of the companies) that the movant demonstrates may be affected and not otherwise represented.  The movants also need to demonstrate that they are positioned to represent those interests to advance just resolution of the proceeding.  Thus, without more, it is insufficient to show that an organization has pecuniary or tangible interests that will not be represented in a proceeding.

8. Illustratively, the Gas Producers have an interest in selling more natural gas to Public Service Company of Colorado.  However, it is speculative and remote that the outcome in this proceeding will affect the Gas Producers’ sales.  It is also not clear that the Gas Producers are positioned to represent any demonstrated interest in the proceeding in a manner that will advance the just resolution of the proceeding because the purchase of natural gas from the Gas Producers is not an issue in the proceeding.  By the Gas Producers’ rationale, it would be difficult to fathom a proceeding affecting use of electricity that would not support their intervention. 
9. After considering the supplemented argument, Gas Producers failed to demonstrate that the proceeding may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) that would not otherwise be adequately represented.

10. It is also noteworthy that denial of this motion does not affect the Gas Producers’ status as amicus curiae in this proceeding.  Should they not seek to proceed as such, withdrawal may be requested.

11. The Gas Producers alternatively request that Decision No. 13R-1140-I be certified as immediately appealable to the Commission.  In light of the nature of the underlying relief requested, modification of Decision No. R13-1140-I by Decision No. R13-1207-I, and the additional support contained in the Motion decided by this Decision, it appears more administratively efficient that this Decision be certified for immediate appeal as the final ruling on the issues.

12. Under prior rule, more general and conclusory uncontested statements were often sufficient to be granted intervenor status.  The undersigned is mindful of the recent rule modification and application.  The Gas Producers having requested intervention, and been provided an additional opportunity to supplement the request, the matter is decided by the undersigned Administrative Law Judge.  It is appropriate to provide an opportunity for immediate expedited appeal to request Commission review in time to affect these ongoing proceedings.

II. ORDER

A. It Is Ordered That:  

1. The Colorado Gas Producers’ Motion Seeking Modification of Decision 
No. R13-1140-I or Requesting that it be Certified as Immediately Appealable to the Commission filed September 20, 2013, is denied.

2. This Interim Decision is certified as immediately appealable to the Commission en banc pursuant to 4 Code of Colorado Regulations 723-1-1502(d).  Any person desiring to seek immediate appeal shall file such a request within seven days of the effective date of this Decision.  If an immediate appeal is filed, any party may file a response within five days from filing of the appeal.
3. This Decision shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge




� If a motion to permissively intervene is filed in a natural gas, electric, or telephone proceeding by a residential consumer, agricultural consumer, or small business consumer, the motion must also discuss whether the distinct interest of the consumer is either not adequately represented by the Office of Consumer Counsel (OCC) or inconsistent with other classes of consumers represented by the OCC.
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