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I. STATEMENT

1. By Decision No. R13-1140-I issued September 13, 2013, the Petition for Leave to Intervene of Western Resource Advocates (WRA) filed on August 21, 2013, was denied for failure to demonstrate a substantial pecuniary or tangible interest in this proceeding that will not be adequately represented by other parties to the proceeding.  
2. On September 19, 2013, Western Resource Advocates' Motion to Modify Decision R13-1140-I was filed.  WRA’s motion requests modification of the decision, or alternative relief.  WRA also represents that no party intends to respond to the motion.

A. Rule 1509(b)

3. Decision No. R13-1140-I will be corrected and clarified as to Rule 1509(b) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.  

4. Rule 1509(b) contemplates public comment of a general, academic or policy nature largely independent of the timing and process of litigation.  On the other hand, amici curiae participate in the litigation process through presentation of argument.  Rule 1200(c) provides: "[a]n amicus curiae is not a party, and may present a legal argument only, as permitted by the Commission. The arguments of amicus curiae shall not be considered as evidence in the proceeding and shall not become part of the evidentiary record."
5. Rule 1509(b) is intended to distinguish how someone may participate in a proceeding, in addition to permissible content.  Content that may be submitted as public comments regarding general, academic, or policy concerns generally may equally be included as a policy argument by amicus curiae as to how authority should be applied.  Being an amicus or public commenter does not limit the ability to present this type of information.  The choice of how to participate in the presentation concerns of a policy nature is either to present policy comments through the comment process or request amicus curiae status to present argument including the adoption of policy in the litigation process.

6. Decision No. R13-1140-I should have clarified that people may represent their interest through comment or as amici curiae.  Those granted amicus status must participate in the litigation process.

B. Intervention

7. Turning to the request to grant WRA’s intervention, WRA requests permissive intervention.  

8. WRA correctly points out that the rule does not require a motion requesting permissive intervention to state the nature and quality of evidence anticipated to be presented if intervention is granted or that the movant is in the best position to represent a relevant interest.  However, WRA fails to recognize the substantive modifications to the rules adopted in Proceeding No. 12R-500ALL.  See e.g., Attachment A to Decision No. C13-0576, Proceeding No. 12R-500ALL issued May 17, 2013.

9. Rule 1401(c) defines the minimum criteria for motions requesting permissive intervention in Commission proceedings:  

a.
specific grounds relied upon; 

b.
state the claim or defense within the scope of the Commission's jurisdiction on which the requested intervention is based, including the specific interest that justifies intervention; 

c.
state why the filer is positioned to represent that interest in a manner that will advance the just resolution of the proceeding;
d.
demonstrate that the subject proceeding may substantially affect the pecuniary or tangible interests of the movant (or those it may represent); and 

e.
demonstrate that the pecuniary or tangible interest that may be substantially affected would not otherwise be adequately represented.
 

10. In sum, the motion must relate the movant’s demonstrated interests to the proceeding.  It is then those demonstrated interests (e.g., as opposed to other interests of an organization) that the movant demonstrates may be substantially affected and not otherwise represented.  The movant should also demonstrate that they are positioned to represent that interest to advance just resolution of the proceeding.  Thus, without more, it is insufficient to show that an organization has pecuniary or tangible interests that will not be represented in a proceeding.

11. WRA also correctly points out that the rule requires a substantial pecuniary or tangible interest in the proceeding, not both.  
12. WRA’s motion supplements the original request for intervention highlighting WRA’s participation as a member of the Technical Review Committee for Public Service’s report on the costs and benefits of solar that is relied upon by Public Service.  WRA expresses particular concerns based upon that experience regarding reliance upon such a study for policy-making purposes.  WRA is well positioned to represent that interest in the proceeding.  Reliance by the Commission may substantially affect WRA’s interest in environmental improvements.
13. WRA will be granted intervenor status. 
II. ORDER

A. It Is Ordered That:  

1. Western Resource Advocates' (WRA) Motion to Modify Decision R13-1140-I filed on September 19, 2013, is granted.  

2. Decision No. R13-1140-I is modified in accordance with the discussion above.

3. WRA is granted intervenor status in the proceeding and will no longer participate as amicus curiae in this proceeding.

4. This Decision shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge




� If a motion to permissively intervene is filed in a natural gas, electric, or telephone proceeding by a residential consumer, agricultural consumer, or small business consumer, the motion must also discuss whether the distinct interest of the consumer is either not adequately represented by the Office of Consumer Counsel (OCC) or inconsistent with other classes of consumers represented by the OCC.
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