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I. STATEMENT  
1. On August 1, 2013, the Commission issued Civil Penalty Assessment Notice or Notice of Complaint (CPAN) No. 105862.  The CPAN named as respondents:  (a) American Transit Express LLC; and (b) Fred Nnanna in his capacity as owner and/or operator of American Transit Express LLC.  That CPAN commenced this Proceeding.
  
2. On August 3, 2013, by certified mail, return receipt requested, the Commission served the CPAN.  On August 6, 2013, the United States Postal Service provided to the Commission the delivery record pertaining to the CPAN.  That delivery record is in the administrative record of this Proceeding.  
3. On September 3, 2013, counsel for Trial Staff of the Commission (Staff) entered his appearance in this Proceeding.  In that filing and pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-1007(a),
 Staff counsel identified the trial Staff and the advisory Staff in this Proceeding.  

4. Staff and American Transit Express LLC (ATE or Respondent), collectively, are the Parties.  

5. On September 18, 2013, by Minute Order, the Commission assigned this Proceeding to an Administrative Law Judge (ALJ).  
A. Respondent and Legal Counsel.  

Rule 4 CCR 723-1-1201(a) requires a party in an adjudication before the Commission to be represented by an attorney except that, pursuant to Rule 4 CCR 

6. 723-1-1201(b)(II) and as relevant here, an individual who is not an attorney may appear to represent the interests of a closely-held entity, as provided in § 13-1-127, C.R.S.  The Commission has held that, unless an exception applies, a party must be represented by an attorney in an adjudication.  In addition, the Commission has held that, if a party does not establish that an exception applies to it, there are two consequences:  first, filings made by a 
non-attorney on behalf of the party are void and of no legal effect; and, second, the party must be represented by an attorney in order to participate in a prehearing conference, in an evidentiary hearing, and in oral argument.  

7. This is an adjudication before the Commission.  

8. Respondent is a limited liability company, is a party in this matter, and is not represented by an attorney in this Proceeding.  

9. Section 13-1-127(2), C.R.S., permits a non-attorney to represent a closely-held entity only if the amount in controversy does not exceed $ 10,000.  The amount in controversy in this Proceeding is $ 12,100, which is the maximum assessment sought in the CPAN.  As a result, the ALJ finds that Respondent must be represented by legal counsel in this Proceeding because the amount in controversy exceeds $ 10,000.  
10. By this Interim Decision, the ALJ will order Respondent to obtain a lawyer to represent it in this Proceeding.
  Respondent’s attorney must enter an appearance in this Proceeding no later than October 3, 2013.  

Respondent is advised, and is on notice, that Respondent will not be permitted to participate in, or to make filings in, this matter without an attorney.  

11. This  means, among other things, that Respondent will not be able to participate in the evidentiary hearing in this matter unless it has an attorney.  
B. Staff Filing Regarding Respondent.  

12. The CPAN that was issued and served in August 2013 named as respondents:  (a) American Transit Express LLC; and (b) Fred Nnanna in his capacity as owner and/or operator of American Transit Express LLC.  The caption of this Proceeding, however, names ATE as Respondent and does not name Mr. Nnanna as a respondent.  
13. In the ALJ’s experience, the same persons (as “person” is defined in 
§ 40-1-102(10), C.R.S.) named as respondents in a CPAN as issued and served are the persons named as respondents in the proceeding resulting from the CPAN.  That is not the case here.  

14. The absence of Mr. Nnanna as a respondent in this Proceeding is not explained.  There are several possible reasons for the failure to name Mr. Nnanna:  (a) as a matter of prosecutorial discretion, Staff decided not to proceed against Mr. Nnanna and, thus, did not name him as a respondent; (b) the failure to include Mr. Nnanna as a respondent resulted from administrative error; or (c) the failure to include Mr. Nnanna had some other basis.  
15. By this Interim Decision, the ALJ will order Staff to make, no later than October 11, 2013, a filing that explains why Mr. Nnanna is not named as a respondent in this Proceeding.  The explanation need not be detailed or extensive.
  

C. Staff Filing Regarding Potential Hearing Dates.  

16. The CPAN stated that, if it chose to do so, Respondent could pay one-half of the maximum assessment set out in the CPAN within ten days from the date of service.  If made, the payment would constitute an admission of liability and would resolve this matter.  Review of the Commission files in this Proceeding reveals that Respondent did not make the payment.  

17. As a consequence of Respondent’s election not to pay, the CPAN is contested.  The Proceeding must be set for hearing.  

18. By this Interim Decision, the ALJ will order Staff to contact Respondent, through Respondent’s counsel, in order to discuss dates for the evidentiary hearing in this matter.  By this Interim Decision, the ALJ will order Respondent, through Respondent’s counsel, to cooperate with Staff with respect to determination of possible evidentiary hearing dates.  

19. By this Interim Decision, the ALJ will order Staff to file, no later than October 11, 2013, a list of three proposed hearing dates, each of which is agreeable to the Parties.  If possible, the ALJ will select one of the proposed dates.  
20. In a subsequent Interim Decision, the ALJ will establish the procedural schedule, including hearing dates and filing dates, for this Proceeding.  

21. The Parties are advised, and are on notice, that if Staff does not make the filing described in ¶ 19, the ALJ will select a hearing date without input from the Parties.  

D. Other Matters and Advisements.  

22. The Parties are advised, and are on notice, that the ALJ expects each party to be familiar with, and to abide by, the Rules of Practice and Procedure, 4 CCR 723 Part 1.  These Rules are available on-line at www.dora.colorado.gov/puc.  

23. The Parties are advised, and are on notice, that the date of filing with the Commission is the date on which the Commission receives a document.  Thus, for example, if a document is placed in the mail on the date on which the document is to be filed, then the document is not filed timely with the Commission.  
24. The Parties are advised, and are on notice, that the Commission has an 
E-Filings System available.  One may learn about, and -- if one wishes to do so -- may register to use, the E-Filings System at www.dora.colorado.gov/puc.  Registration to use the E-Filings System is optional.  

II. ORDER  
A. It Is Ordered That:  
1. In this Proceeding, American Transit Express LLC shall be represented by legal counsel who is an attorney at law currently in good standing before the Colorado Supreme Court.  
2. No later October 3, 2013, legal counsel for American Transit Express LLC shall enter an appearance in this Proceeding.  
3. No later than October 11, 2013 and consistent with the discussion above, Staff of the Commission shall make a filing that complies with ¶ 15, above.  

4. No later than October 11, 2013, Staff of the Commission shall make a filing regarding proposed evidentiary hearing dates.  The filing shall comply with ¶ 19, above.  

5. American Transit Express LLC, through its counsel, shall cooperate with Staff of the Commission with respect to the filing required by Ordering Paragraph No. 4.  

6. If Staff of the Commission does not make the filing required by Ordering Paragraph No. 4, the Administrative Law Judge will schedule the evidentiary hearing and will do so without input from the Parties.  

7. The Parties are held to the advisements in this Interim Decision.  

8. This Interim Decision is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  The caption of this Proceeding lists only one respondent:  American Transit Express LLC.  This is discussed below.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  The lawyer must be an attorney at law currently in good standing before the Colorado Supreme Court.  


�  For example, if the reason is the exercise of prosecutorial discretion, a statement to that effect will suffice.
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