Before the Public Utilities Commission of the State of Colorado

Decision No. R13-1178-I
PROCEEDING No. 13F-0145E

R13-1178-IDecision No. R13-1178-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

PROCEEDING13F-0145E NO. 13F-0145E
la plata electric association, inc.; empire electric association, inc.; white river electric association, inc.; bp america production company, encana oil & gas (UsA), inc., enterprise products operating llc, and exxonmobil production company as members of the rural electric consumer alliance; and kinder morgan co2 company, lp,

 
complainants,

v.

tri-state generation and transmission association, inc.,

 
respondent.
interim decision of 
ADMINISTRATIVE law Judge 
paul c. Gomez 
granting motion to stay interim 
decision and proceeding; and, 
waiving response time to motion
Mailed Date:  September 23, 2013
I. STATEMENT  
A. Background

1. On March 4, 2013, La Plata Electric Association, Inc. and Empire Electric Association, Inc., acting on behalf of themselves and their members; White River Electric Association, Inc., acting on behalf of itself and its members; the Rural Electric Consumer Alliance, which consists of BP America Production Company, Encana Oil & Gas (USA), Inc., Enterprise Products Operating LLC, and ExxonMobil Power and Gas Services Inc., on behalf of ExxonMobil Production Company, a division of Exxon Mobil Corporation; and Kinder Morgan CO2 Company, L.P. (collectively, Complainants), pursuant to 4 Code of Colorado Regulations (CCR) 723-1-1302 of the Commission’s Rules of Practice and Procedure, filed a Formal Complaint which initiated this proceeding.

2. On March 15, 2013, Commission Director Mr. Doug Dean served Tri-State Generation and Transmission Association, Inc. (Tri-State or Respondent) with an Order to Satisfy or Answer requiring it to satisfy the matters in the Complaint or answer the Complaint in writing within 20 days from service upon Respondent of the Order.  In addition, Respondent was served with an Order Setting Hearing and Notice of Hearing.  That Order set this matter for an evidentiary hearing on May 22, 2013.

3. On March 21, 2013, at its regular Weekly Meeting, the Commission, by minute entry, referred this Formal Complaint to an Administrative Law Judge (ALJ).  The matter was subsequently assigned to the undersigned ALJ.

4. On April 4, 2013, Tri-State filed a Motion to Dismiss Formal Complaint (Motion to Dismiss) asserting claims including that the Commission is without jurisdiction to hear this Formal Complaint under several theories including: Commerce Clause claims; that the Commission has never regulated Respondent’s rates and the Commission’s rules have recognized that fact for a period of time; that the Formal Complaint fails to comply with the process required by statute; and that Respondent has not violated any statute or Commission rule.  Respondent also raises a standing issue, arguing that the industrial Complainants lack standing to bring the Formal Complaint and that the Complainant Member Systems lack standing to assert Claims Three and Four of the Formal Complaint.

5. On April 30, 2013, Complainants filed their Response in Opposition to Respondent’s Motion to Dismiss noting that the Motion to Dismiss contained nearly 11 pages of factual background as support for its Motion to Dismiss.  Complainants disputed the facts underlying Respondent’s Motion to Dismiss and asserted that as a result of these (and other) disputed facts contained in Respondent’s Motion to Dismiss, an evidentiary hearing should be conducted since facts relating to the Commission’s jurisdiction contained in the Motion to Dismiss are in dispute.

6. By Interim Decision No. R13-0473-I issued April 12, 2013, it was agreed that a limited evidentiary hearing should be conducted when jurisdictional facts in a proceeding are in dispute.  

7. By Interim Decision No. R13-0648-I issued May 31, 2013, a procedural schedule was adopted which set a limited evidentiary hearing on the jurisdictional question for July 29 through 31, 2013.

8. Subsequently, Interim Decision No. R13-1119-I was issued on September 11, 2013, which denied Tri-State’s Motion to Dismiss the Complaint.  By that Interim Decision it was determined that the Commission has jurisdiction under the Colorado Public Utilities Law to hear this Complaint.  In addition, it was found that Commission jurisdiction did not create an undue burden on interstate commerce, and therefore the Commerce Clause did not preclude the Commission from hearing the Complaint.  The Interim Decision also found that the parties identified as the “Industrial Complainants” have standing to participate as complaining parties in this proceeding.

9. On September 19, 2013, Tri-State filed a Motion to Stay Interim Decision No. R13-1119-I (Motion) and its effects until such time as the Commission makes a determination on Tri-State’s motion to appeal Interim Decision No. R13-1119-I.  Tri-State represents that it will file that motion on or before October 7, 2013.  Since Tri-State’s appeal of Interim Decision No. R13-1119-I is in the form of a motion, it acknowledges that Complainants will have 14 days in which to respond pursuant to Rules 4 CCR 723-1-1400 and 1502(c), of the Commission’s Rules of Practice and Procedure.  

10. Tri-State seeks to stay Interim Decision No. R13-1119-I and the continuation of the Complaint proceeding for the sake of administrative efficiency and in order to enable the Commission and the parties to conserve valuable resources.  Complainants represent that they do not oppose the relief requested in Tri-State’s Motion.

11. Good cause is found to grant Tri-State’s Motion to Stay Interim Decision No. R13-1119-I and the Complaint proceedings.  The Interim Decision was certified as immediately appealable to the Commission pursuant to Rule 4 CCR 723-1-1502(d).  Therefore, it is appropriate for the undersigned ALJ to grant the relief requested by Tri-State pursuant to Rule 1502(c).  Interim Decision No. R13-1119-I and this complaint proceeding will be stayed pending a Commission decision on Tri-State’s motion to be filed no later than October 7, 2013.
12. Because Complainants represent that they do not oppose the relief requested by Tri-State’s Motion, response time will be waived.
II. ORDER  
A. It Is Ordered That:  
1. The Motion of Tri-State Generation and Transmission Association, Inc. (Tri-State) to Stay Decision No. R13-1119-I in order to allow the Commission to consider Tri-State’s appeal of the Interim Decision is granted.

2. Interim Decision No. R13-1119-I and the Complaint in this Proceeding are stayed pending a Commission Decision on Tri-State’s appeal of Interim Decision No. R13-1119-I.

3. Response time to Tri-State’s Motion is waived.

4. This Decision is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________
                     Administrative Law Judge
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