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I. STATEMENT 
1. This proceeding concerns Civil Penalty Assessment Notice (CPAN) No.98343 104384 issued by Public Utilities Commission Staff (Staff) onAugust 8, 2011 August 24, 2012, against 
Mr. Kenneth Marley, individually, and in his capacity as owner and operator of Denver Small Moves, LLC and Denver Small Moves, LLC (Denver Small Moves) (collectively, Respondent).  The CPAN assessed Respondent a total penalty of $15,427.50 for six violations of Colorado law and Commission rules, including an additional 10 percent surcharge.  See Hearing Exhibit 11. That action commenced this proceeding.  

2. On January 16, 2013, the Commission referred this matter to an administrative law judge (ALJ) for disposition.   

3. By Decision No. R13-0198-I issued February 8, 2013, the ALJ scheduled a hearing on the CPAN for April 4, 2013 at 9:00 a.m.  Respondent failed to appear at the hearing. During the hearing, Mr. Anthony Cummings testified on behalf of the Staff.  Hearing Exhibits 1 to 12 were identified, offered, and admitted. 

4. On May 29, 2013, the ALJ issued a Recommended Decision assessing Respondent the maximum total penalty of $15,427.50 for six violations of Colorado law and Commission rules, including an additional 10 percent surcharge.  Decision No. R13-0637. 

5. Respondent filed timely exceptions to the Recommended Decision.  

6. Without ruling on Respondent’s exceptions, the Commission remanded the matter to the ALJ to issue a supplemental recommended decision.  Decision No. C13-0874-I. The Commission seeks clarification as to whether: (1) Respondent had on file with the Commission a valid Form E by State Farm (State Farm Form E) during the time relevant to the underlying violations; and (2) whether Respondent had valid insurance as required by Commission rules during the time relevant to the underlying violations.  Id. at ¶13.  These issues relate to Counts 3 and 5 of the CPAN and Hearing Exhibit 4.  

7. In addition, the Commission charged the ALJ with examining whether alternative penalty arrangements may be appropriate if Respondent now has a valid household goods mover permit and has complied with all insurance coverage and financial responsibility mandates under the Commission’s rules and Colorado statutes.  Id. at ¶14.  The Commission explicitly gave the ALJ discretion to reopen the evidentiary record and take all other procedural steps that may be necessary.  Id.
8. By Decision No. R13-0890-I issued July 25, 2013, the ALJ scheduled the matter for an evidentiary hearing for August 8, 2013.  The ALJ reopened the evidentiary record to address the issues raised by Decision No. C13-0874-I.  Decision No. R13-0890-I. 
9. At the designated date, time, and location, the ALJ convened the hearing.  Staff appeared through counsel; Mr. Marley appeared on behalf of himself and Respondent.  During the course of the hearing, Hearing Exhibits 13, 15, and 16 were identified, offered, and admitted.  Exhibit 14 was offered but not admitted into evidence.  Mr. Cummings testified on behalf of Staff; Mr. Marley testified on behalf of himself and Respondent. 

10. This Decision is intended to supplement the Recommended Decision issued May 29, 2013, (Decision No. R13-0637) and addresses Counts 3 and 5 of the CPAN. This Decision also modifies the Recommended Decision as it relates to Counts 3 and 5.  The ALJ does not repeat the findings and conclusions in Recommended Decision No. R13-0637.  References herein to Hearing Exhibits 1 to 12 are to the Hearing Exhibits admitted during the April 4, 2013 hearing.
  

11. In accordance with § 40-6-109, C.R.S., and Decision No. C13-0874-I issued July 16, 2013, the ALJ now transmits to the Commission the record and exhibits in this proceeding along with a supplemental recommended decision.

II. FINDINGS OF FACT, DISCUSSION, AND CONCLUSIONS

12. Mr. Marley is the sole owner of Denver Small Moves.   Denver Small Moves is an authorized household mover with a currently valid permit issued by the Commission under Permit No. HHG-00305, valid from April 30, 2013 to April 30, 2014.  Hearing Exhibit 15.  However, that authority was revoked at all times relevant to the underlying violations.  Hearing Exhibit 6.  Moreover, the permit was revoked at the time of the first hearing in this matter, April 4, 2013.  
13. Mr. Cummings is a Criminal Investigator for the Commission. As part of his duties, he verifies that household good movers comply with applicable Commission rules and Colorado law.  Mr. Cummings investigated and issued the CPAN in this proceeding.  See generally Decision No. R13-0637.  
14. Mr. Cummings reviewed the Commission’s records for proof of insurance and notice of insurance cancellation for Respondent. During the first hearing, Mr. Cummings testified that State Farm filed a certificate of insurance known as a “Form E” (State Farm Form E or State Farm policy) on August 23, 2010 as Respondent’s proof of motor vehicle liability insurance with an effective date of August 16, 2010.  Hearing Exhibit 4, page 1.  At the same time, he also testified that the State Farm certificate of insurance was cancelled by a Notice of Cancellation Form K (Form K or Artisan Form K), filed with the Commission on October 21, 2011.  Hearing Exhibit 4, page 2.  However, the Form K was filed by Artisan Truckers Casualty Company (Artisan), not State Farm.  

15. At the August 8, 2013 hearing, Mr. Cummings acknowledged that he was mistaken when he testified that the Artisan Form K cancelled the State Farm Form E.  He indicated that this was an unintentional oversight.  

16. After the Commission remanded the matter, Mr. Cummings further investigated the Commission’s records regarding Respondent.  He testified that State Farm never filed a notice of cancellation (Form K) for Respondent’s State Farm policy reflected in Hearing Exhibit 4, page 1.  
17. However, Mr. Cummings did locate a Form E filed by Artisan (Artisan Form E) which reflects that Respondent had insurance coverage of the same type and category as the State Farm Form E, effective August 30, 2010.  Hearing Exhibit 13.  

18. Mr. Cummings testified that on August 2, 2013, the Commission’s records were updated to reflect that the State Farm Form E certificate insurance in Hearing Exhibit 4 was administratively cancelled as of August 30, 2010 (the date the Artisan policy became effective).  As authority for doing so, Mr. Cummings cited Rule 6007(l) of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6.  Mr. Cummings had no explanation for the three-year delay in administratively cancelling the State Farm certificate of insurance.  However, Mr. Cummings’s job duties do not include administratively cancelling insurance policies.  

19. Mr. Marley testified that he believed that the State Farm policy provided different insurance coverage than the Artisan policy.  See Hearing Exhibit 4, page 1 and Hearing Exhibit 13.  He stated that he may have been mistaken by over-insuring Respondent, but that the State Farm policy remained in effect after he obtained the Artisan policy.  
20. However, Mr. Marley admitted that he stopped paying the State Farm policy’s premiums and that he believed the policy lapsed on or about November 25, 2011, the same time that the Artisan policy was cancelled.  See Hearing Exhibit 4, page 2.  Mr. Marley testified that he could no longer afford to pay for the insurance coverage required by the Commission’s rules.

21. Mr. Marley admitted that Respondent performed the move at issue in the CPAN for the Stout Street Clinic on June 18, 2012. 
  

22. Mr. Marley testified that after he stopped paying the State Farm and Artisan policy premiums, Respondent stopped using its own moving trucks because they were inoperable.  Mr. Marley could not afford to pay for the repairs.  He testified that Respondent started to use trucks rented from Penske to operate as a household goods mover.  He stated that Penske required Respondent to purchase insurance.  Respondent did not produce any documentation or other evidence showing proof of insurance through Penske.  Mr. Marley admitted that he did not know whether the Penske insurance Respondent purchased satisfied the Commission’s insurance requirements.  
23. Respondent has since obtained a valid household goods mover permit and secured insurance of the type and level required by the Commission; Commission records reflect proof of insurance as required by the Commission’s rules.
  Hearing Exhibit 16.  

24. Staff maintained its original recommendation that the maximum amount listed in the CPAN be assessed. 

25. Commission enforcement personnel have authority to issue CPANs under 
§ 40-7-116, C.R.S.  That statute provides that the Commission has the burden of demonstrating a violation by a preponderance of the evidence.  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its 
non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole, slightly tips in favor of that party.  

A. Count 5 of the CPAN – Failing to Have Proof of Motor Vehicle Liability Insurance on File with the Commission.

26. On August 2, 2013, Staff administratively cancelled the certificate of insurance reflected in Hearing Exhibit 4 (State Farm Form E), pursuant to Rule 6007(l), 4 CCR 723-6.  See Hearing Exhibit 4, page 1. 

27. Under Rule 6007(l), 4 CCR 723-6, when the Commission receives a new “certificate of insurance” of the same type and category of coverage, all “certificates of insurance” for the same type and category of coverage with an older effective date “shall” be administratively cancelled.  Thus, Commission Staff was obligated to cancel the certificate of insurance reflected in Hearing Exhibit 4 (State Farm Form E) when the Commission received the Artisan Form E showing that it provided Respondent with the same type and category of coverage as the State Farm policy, but with a more recent effective date.  See Hearing Exhibit 4, page 1 and Hearing Exhibit 13. 

28. The State Farm certificate of insurance was not administratively cancelled when the Commission received the Artisan certificate of insurance on August 30, 2010.  Staff could provide no explanation for this failure.  On August 2, 2013, Staff purported to retroactively cancel the certificate of insurance as of August 30, 2010.  Staff failed to provide good cause to justify retroactively cancelling the State Farm certificate of insurance.
   The ALJ rejects Staff’s attempt to do so.
    
29. Consequently, the ALJ concludes that Staff did not to meet its burden to prove by a preponderance of the evidence that Respondent failed to have proof of motor vehicle liability insurance on file with the Commission on June 18, 2012, Count 5 of the CPAN.   Hearing Exhibits 4 and 11.    

B. Count 3 of the CPAN - Operating as a Household Goods Mover Without Motor Vehicle Liability Insurance
30. The evidence was clear that Respondent stopped making payments on the State Farm policy reflected in Hearing Exhibit 4.  Based on this, Respondent believed that the State Farm policy lapsed on or about November 25, 2011.  The evidence also showed that the Artisan policy was validly cancelled on or about November 25, 2011.  Artisan filed a Form K, notice of cancellation, providing 30 days’ notice to the Commission that Respondent’s policy would be cancelled.  State Farm never did this. 
31. Under §40-10.1-107(4), C.R.S. no termination of an insurance policy is valid unless the insurer notifies both the holder of the policy “and the commission at least thirty days before the effective date of the termination.”  

32. State Farm never filed the notice of cancellation required by §40-10.1-107(4), C.R.S.   Consequently, any purported termination of Respondent’s policy by State Farm is invalid as a matter of law.   It makes no difference that Respondent believed his State Farm policy was terminated.  
33. Consequently, the ALJ finds that Staff failed to meet its burden to establish by a preponderance of the evidence that Respondent performed services on June 18, 2012 as a mover upon the public highways of this state without motor vehicle liability insurance as required by Rule 6007 (a)(I) and (b)(I), 4 CCR 723-6 and § 40-10.1-107, C.R.S. 
34. Having concluded that Staff has failed to meet its burdens on Counts 3 and 5 of the CPAN, the ALJ will amend the civil penalty assessed against Respondent to eliminate the portion assessed for these Counts.  In particular, the ALJ will eliminate $12,100.00 assessed for Count 3 and $302.50 assessed for Count 5, which includes a 10 percent surcharge. 
35. Respondent has obtained a valid household goods mover permit from the Commission, under Permit No. HHG-00305 and has since obtained insurance as required by the Commission’s rules.  Hearing Exhibit 15.   Nonetheless, the ALJ does not believe that alternative penalty arrangements for the remaining civil penalty are appropriate.  Respondent operated as a household goods mover under the belief that he no longer had insurance as required by the Commission’s rules and Colorado law.   Respondent is the unwitting beneficiary of statutory language that places mandates on insurance companies in order to validly cancel a policy.  See § 40-10.1-107(4), C.R.S.  Respondent does not receive this benefit by virtue of his own conduct, but by virtue of his insurance company’s failure to act. 
36. The civil penalty assessed against Respondent for Counts 1, 2, 4, and 6 remain unchanged. Decision No. R13-0637.  In particular, the civil penalty assessed for those counts are as follows:  Count 1, $1,100.00; Count 2, $1,100.00; Count 4, $275.00; and Count 6, $275.00.  With the 10 percent surcharge, the total assessed is $3,025.00.  See Hearing Exhibit 11.   The ALJ will allow Respondent additional time to pay the penalty in full, but will not suspend any portion of the penalty assessed.  
37. The ALJ finds that the civil penalty assessment described achieves the following purposes:  (a) deterring future violations, whether by other similarly situated carriers and by Respondent; (b) motivating Respondent to stay into compliance with the law; and (c) punishing Respondent for its past illegal behavior.  
38. Pursuant to § 40-6-109(2), C.R.S., the ALJ recommends that the Commission enter the following order.  

III. ORDER
A. The Commission Orders That:

1. Kenneth Marley, individually, and in his capacity as owner and operator of Denver Small Moves, LLC, and Denver Small Moves, LLC Donald Aguilar, individually, and in his capaiccty as principal of Fast Wind Moving & Delivery Services, LLC(collectively, Fast Wind or RespondentRespondent), are jointly and severally assessed a civil penalty in the amount of $2,750.00 in connection with Counts 1, 2, 4 and 6 of the Civil Penalty Assessment Notice, with a 10 percent surcharge, for a total amount of $3,025.00.  
2. Respondent is not assessed a civil penalty for Counts 3 and 5 of the Civil Penalty Assessment Notice.  

3. The civil penalty assessment in this Decision is in lieu of, and not in addition to the civil penalty assessment in Recommended Decision No. R13-0637.

4. Respondent shall pay the total assessed penalty of $3,025.00 to the Commission in full by March 1, 2014.  

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MELODY MIRBABA
________________________________
                     Administrative Law Judge




� To the extent necessary, however, the ALJ relies upon the findings and conclusions in Recommended Decision No. R13-0637.


� The ALJ notes that Decision No. R13-0637 has a typographical error in ¶31, where it states the move occurred on June 18, 2013.  The correct date, as previously noted in the same Decision is June 18, 2012.  Indeed, the Decision was issued before June 18, 2013. 


� Mr. Cummings testified that the Commission’s records reflect proof of all categories of required insurance from Respondent. However, Staff only offered the Form E filed by Auto-Owners Insurance Company showing proof of motor vehicle liability insurance into evidence. 


� If the ALJ permitted retroactive administrative cancellation, that would not address the question raised by Count 3 of the CPAN, that is, whether Respondent had motor vehicle liability insurance on the date in question.  Rule 6007(l) permits the Staff to cancel the “certificate of insurance” on file with the Commission.  A policy may remain in full force and effect even after Staff administratively cancelled a certificate of insurance on file with the Commission.  For example, a party may continue to pay premiums on the policy as required and receive coverage. 


� The ALJ does not conclude that it is inappropriate in all circumstances to retroactively cancel a certificate of insurance under Rule 6007(l), 4 CCR 723-6.  However, in the circumstances here, it is suspect to retroactively cancel the certificate of insurance by three years, particularly given that no cause at all was provided for the failure to cancel the certificate of insurance in a timely manner.
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