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I. STATEMENT  
1. On December 12, 2012, Public Service Company of Colorado (Public Service, PSCo, or Company), filed Advice Letter No. 830 - Gas (Advice Letter) to implement a General Rate Schedule Adjustment (GRSA) to the base rates of its natural gas department.  Accompanying the Advice Letter are tariffs that, if in effect, among other things, would put into effect a multi-year rate plan (MYP) by means of GRSA increases in 2013, in 2014, and in 2015; would extend and change the scope of the Pipeline System Integrity Adjustment; would add a new Transmission Integrity Management Program; and would put into effect an Earnings Sharing Mechanism.  

2. On January 11, 2013, by Decision No. C13-0064, the Commission suspended the effective date of the tariffs that accompanied the Advice Letter.  

3. In Decision No. C13-0064, the Commission referred this proceeding to an Administrative Law Judge (ALJ).  

4. The following entities intervened of right or were permitted to intervene:  Atmos Energy Corporation (Atmos); Climax Molybdenum Company (CMC); Colorado Natural Gas, Inc. (CNG); Colorado Office of Consumer Counsel (OCC); EnCana Oil & Gas (USA) (EnCana); Energy Outreach Colorado (EOC); Noble Energy, Inc. (Noble); Seminole Energy Services, LLC (Seminole); and Staff of the Commission (Staff).  

5. Atmos, CMC, CNG, EnCana, EOC, Noble, OCC, Seminole, and Staff, collectively, are the Intervenors.  Public Service and the Intervenors, collectively, are the Parties.  

6. The procedural history of this proceeding is set out in Interim Decisions previously issued in this Proceeding.  The procedural history is referenced here as necessary to put this Interim Decision in context.  

7. The evidentiary hearing in this matter has been held.  The Parties have filed 
post-hearing statements of position and responses to those statements of position.  

8. Motions pertaining to the procedural schedule and related matters are addressed as a group.  All other motions are addressed in the date order in which they were filed.  

9. With respect to motions filed before the evidentiary hearing held on May 20 through 22 and 29 through 31, 2013, the ALJ issued her rulings on the motions addressed in this Interim Decision by electronic mail sent to the Parties or during the May 17, 2013 prehearing conference held in this proceeding.  This Interim Decision memorializes those rulings.  

A. Motions to Modify Procedural Schedule and Related Matters.  

10. On March 5, 2013, by Decision No. R13-0279-I, the ALJ, inter alia, established the procedural schedule in this case.  

11. On April 22, 2013, Public Service filed an Unopposed Motion for a Modification of the Procedural Schedule to Provide for a One Business Day Extension of Time to File Rebuttal, Cross-Answer, and Sur-Rebuttal Testimony and Exhibits.  This motion states good cause, and granting the motion will not prejudice any party.  The ALJ will grant this motion.  

12. On April 26, 2013, Public Service filed (in one document) an Unopposed (by Staff) Motion for a Further Modification of the Procedural Schedule Affecting Only Staff and Waiver of Response Time.  The time for filing a response to this motion expired, and no response was filed.  This motion states good cause, and granting the motion will not prejudice any party.  The ALJ will grant this motion.  

13. On June 18, 2013, Public Service filed (in one document) an Unopposed Motion for a Modification of the Briefing Schedule and Request for Waiver of Response Time.  This motion states good cause, and granting the motion will not prejudice any party.  The ALJ will grant this motion and will modify the briefing schedule as proposed in the motion.  

14. On July 1, 2013, Staff filed (in one document) a Motion for Leave to File One Day Late Its Corrected SOP Appendix 1 and for Shortened Response Time to this Motion.  The time for filing a response to this motion expired, and no response was filed.  This motion states good cause, and granting the motion will not prejudice any party.  The ALJ will grant this motion insofar as it seeks leave to file the corrected Appendix 1.  

15. During the evidentiary hearing, the ALJ informed the Parties that the page limit for post-hearing statements of position would be 100 pages and that the page limit for responses to statements of position would be 50 pages.  Neither limit included attachments to the filings.  

16. On July 12, 2013, Public Service filed an Unopposed Motion for Leave to File Its Reply Statement of Position in Excess of Fifty Pages.  The time for filing a response to this motion expired, and no response was filed.  This motion states good cause, and granting the motion will not prejudice any party.  The ALJ will grant this motion.  

B. Motion to Withdraw Highly Confidential Exhibit No. DAB-14.  

17. On December 12, 2012, Public Service filed the Direct Testimony of Public Service witness Deborah A. Blair.  Appended to that testimony was Highly Confidential Exhibit No. DAB-14.  

18. On April 10, 2013, Public Service filed a Motion to Withdraw Highly Confidential Exhibit No. DAB-14.  

19. The time for filing a response to this motion expired, and no response was filed.  This motion states good cause, and granting the motion will not prejudice any party.  The ALJ will grant this motion.  Highly Confidential Exhibit No. DAB-14 will be ordered withdrawn.  

C. Motion to Strike Certain Testimony and Exhibits in OCC Answer Testimony.  

20. On April 12, 2013, Public Service filed a Motion to Strike Certain Testimony and Exhibits in the Answer Testimony of David E. Dismukes, Ph.D., on Behalf of the Colorado Office of Consumer Counsel (PSCo Motion to Strike Testimony).  Public Service seeks to strike Dr. Dismukes’s answer testimony at 74-82 and Exhibits DED-78 through DED-95, which are referenced and cited in those pages (the challenged testimony).  

21. On request of Public Service, the ALJ shortened, to and including April 19, 2013, response time to the PSCo Motion to Strike Testimony.  

22. On April 19, 2013, OCC filed its Response in Opposition (OCC Response) to the PSCo Motion to Strike Testimony.  This is the only response filed to the PSCo Motion to Strike Testimony.  

23. In support of its motion and as good cause for granting the motion, PSCo makes two arguments.  Each argument and OCC’s response are discussed below.  

24. As its first argument, Public Service asserts that Dr. Dismukes does not offer his expert opinion on issues such as regulatory lag and investment trackers but, rather, presents an academic thesis and then “attempts to admit the opinions and conclusions of other individuals who are not witnesses in the docket.”  PSCo Motion to Strike Testimony at ¶ 4.  The Company asserts that, “[w]hile ... arguably possess[ing] logical relevance” to the issues in this Proceeding, the challenged testimony has “low probative value [that] is substantially outweighed by the danger of unfair prejudice as the Company will have no opportunity to cross-examine the authors or to conduct discovery on the material.”  Id.  Acknowledging that “[d]etermination of the relevancy of proffered evidence rests in the trier of fact’s sound discretion” (id. at ¶ 3), Public Service states that, balancing the low probative value against the prejudice to PSCo, 
the ALJ should find that the challenged testimony and exhibits are not relevant and that the ALJ should not exercise her discretion to consider the challenged testimony.  

25. To PSCo’s first argument, OCC responds:  (a) Public Service admits that the challenged testimony is relevant to the issues in this Proceeding; (b) “[a]s the Company appears to admit, [the challenged testimony does] relate to a disputed fact of substantial consequence in this proceeding:  whether regulatory lag is a good thing or a bad thing in public utility regulation” (OCC Response at 4); (c) Public Service is not prejudiced because Public Service has the opportunity to present written rebuttal testimony and exhibits to address the challenged testimony; and (d) in his testimony, Dr. Dismukes offers his expert opinion on issues such as regulatory lag and the use of cost trackers and then supports his opinions “with evidence from academic peer-reviewed journals and commonly cited industry research.”  Id. at 6.  

26. The ALJ has reviewed the challenged testimony and, based on that review, finds it relevant to the issues in this Proceeding.  In addition, the ALJ agrees with OCC’s arguments and finds Public Service’s argument not persuasive.  

27. In its second argument, Public Service focuses principally on Exhibits DED-78 through DED-95.  Public Service states that “[n]esssary prerequisites to the admission of any documentary evidence include laying a sufficient foundation to demonstrate the authenticity and reliability of the proffered exhibits and establishing that the exhibits do not constitute inadmissible hearsay.”  PSCo Motion to Strike Testimony at ¶ 5 (footnote omitted).  
As to the exhibits, Public Service argues:  (a) Dr. Dismukes has not laid the required foundation because he has not shown the relevance of the exhibits to the issues in this Proceeding and has not established that the respective authors are themselves experts qualified to express the opinions contained in the exhibits; (b) each exhibit is hearsay as defined by Colorado Rule of Evidence 802 (Colo.R.Evid. 802)
 and, thus, is inadmissible; and (c) to the extent Dr. Dismukes’s testimony is based on the exhibits, his testimony is inadmissible under Colo.R.Evid. 802.  

28. To this argument, OCC responds:  (a) the exhibits are relevant to this Proceeding as they relate, inter alia, to the issue of regulatory lag; (b) there is sufficient foundation for the exhibits because Dr. Dismukes uses the exhibits as support for his expert opinion and does not “offer the exhibits as opinion testimony in and of themselves” (OCC Response at 11); (c) if offered as expert opinion in their own right, the exhibits are hearsay that is admissible pursuant to Colo.R.Evid. 803(18)
 and Colo.R.Evid. 807;
 (d) if offered as expert opinion in their own right, the exhibits are admissible under the relaxed evidence standard in Rule 4 Code of Colorado Regulations (CCR) 723-1-1501(a),
 which states, in relevant part, that the “Commission may receive and consider evidence not admissible under the rules of evidence, if the evidence possesses reliable probative value commonly accepted by reasonable and prudent persons in the conduct of their affairs”; and (e) the challenged testimony should be admitted as a matter of fairness given that Public Service has offered, and the Commission has accepted, in this and other cases, similar exhibits.  
29. The ALJ has reviewed the exhibits and finds them admissible because Dr. Dismukes uses them as support for his opinions and because, although they are hearsay, they are admissible under applicable Colorado Rules of Evidence and Rule 4 CCR 723-1-1501(a).  

30. For these reasons, the ALJ will deny the PSCo Motion to Strike Testimony.  

31. Denying the PSCo Motion to Strike Testimony and finding the challenged testimony to be admissible is not, and is not intended to be, a finding with respect to the weight to be given to the challenged testimony.  Relying on and considering the evidentiary record as a whole and using the same process as that used with respect to all testimonial and documentary evidence, the ALJ will determine the weight to be given to the challenged testimony.  

D. OCC Motion to Compel.  

32. On May 13, 2013, OCC filed (in one document) a Motion to Compel Public Service Company of Colorado to Respond to Certain Discovery Requests and Request of Additional Shortened Response Time (OCC Motion to Compel).  On May 14, 2013, OCC filed its Notice of Withdrawal of Its Motion to Compel Public Service Company of Colorado to Respond to Certain Discovery Requests.  

33. The ALJ will deny as moot the OCC Motion to Compel.  

E. Rulings Made During May 17, 2013 Prehearing Conference.  

34. During the May 17, 2013 prehearing conference, the ALJ heard oral argument and ruled on two motions.  These are discussed here.  

35. On May 13, 2013, OCC filed a Motion to Strike Certain Rebuttal Testimony and Exhibits of Public Service Company of Colorado.  OCC argued that portions of the rebuttal testimony of Public Service witnesses Blair, Campbell, and Hyde are improper rebuttal testimony, principally because the testimony does not respond to answer testimony and attempts to introduce new evidence in support of the Company’s direct case.  

36. On May 16, 2013, Public Service filed a Statement of Applicable Commission Standard in Partial Response to the OCC Motion to Strike Certain Rebuttal Testimony.  In oral argument, PSCo asserted that the challenged rebuttal testimony was proper, principally because it responded to answer testimony or, with respect to the Historical Test Year (HTY), was answer testimony responding to the direct HTY testimony of OCC and Staff.  

37. The ALJ granted the motion in part.  In doing so, the ALJ applied principles enunciated by the Commission in previous rate cases.  First,  

[t]he purpose of rebuttal is to introduce any competent evidence which explains, refutes, counteracts, or disproves the evidence put on by the opposing party, even if the evidence tends to support the party’s case-in-chief.  See, e.g., Jones v. Feiger, Collison & Killmer, 903 P.2d 27, 30-31 (Colo. App. 1994), rev’d. on other grounds 926 P.2d 1244 (Colo. 1996).  However, if the party seeks to rebut a theory which it knew about or reasonably could have anticipated, the court (and administrative agencies) is within its discretion in disallowing the testimony.  Koch v. Koch Industr., Inc., 203 F.3d 1202, 1224 (10th Cir. 2000) (emphasis added, internal citations and quotations omitted).  
 
We agree with Black Hills that an applicant should not be required to predict, in its initial filing, every possible concern or proposal that potential parties may advocate in their answer testimony.  It is also true that Staff and other intervenors may conduct discovery on the testimony presented on rebuttal.  However, it is also important to note that the timelines involved with analyzing rebuttal testimony are rather compressed, especially when compared to direct and answer testimonies.  This can unduly prejudice the intervenors, with respect to the testimony that could have been or should have been presented in the utility’s 
case-in-chief.  Taking these factors into account, we find the standard articulated in the Koch case -- whether a party seeks to rebut a theory which it knew about or 

reasonably could have anticipated -- is useful in the context of the Commission proceedings.  
Decision No. C11-1373, Proceeding No. 11AL-382E issued December 22, 2011, at ¶¶ 26-27 (emphasis in original).
  Second,  Intervenors “cannot be expected to hit a moving target[,]” particularly when “time is too short fairly to meet the problems created.”  Decision 
No. C01-0015, issued in Proceeding No. 00S-422G on January 5, 2001, at ¶ 10.  
38. The ALJ reviewed the challenged rebuttal testimony and exhibit.  Based on that review and finding the OCC arguments to be persuasive, the ALJ granted the motion in part; ordered stricken a portion of Ms. Hyde’s testimony and Exhibit No. KTH-12; and directed Public Service to strike the testimony and exhibit by lining-through the testimony ordered struck in the testimony offered as an exhibit at hearing.  As to the remainder of the challenged rebuttal testimony, the ALJ denied the motion.  

39. On May 15, 2013, Public Service filed a Motion to Strike Certain Improper Pension Study Testimony and HTY Surrebuttal Testimony Filed by Commission Staff Witness Fiona Sigalla (PSCo Motion to Strike Sigalla Testimony).  With respect to the Pension Study testimony contained in testimony filed by Ms. Sigalla on April 26, 2013, Public Service argues that the testimony “addressing pension issues other than those raised by the study itself” should be struck as improper and untimely.  PSCo Motion to Strike Sigalla Testimony at ¶ 3.  With respect to the HTY Surrebuttal Testimony filed on May 6, 2013, the Company argued that, because none of that testimony was “within the proper scope [of surrebuttal testimony] as defined by the ALJ in Decision No. R13-0304-I” (id. at ¶ 10), it should be struck as improper.  

40. In oral argument, Staff argued that the challenged Sigalla testimony was proper, principally because:  (a) in earlier-filed testimony, Ms. Sigalla reserved her right to state her Pension Study recommendation and the bases for her recommendation in later-filed testimony and the April 26, 2013 testimony was that later-filed testimony; and (b) the challenged Surrebuttal Testimony was proper rebuttal to PSCo’s HTY answer testimony.  

41. The ALJ reviewed the challenged Pension Study testimony and Surrebuttal Testimony.  Based on that review, the ALJ found Staff’s arguments persuasive.  The ALJ recognizes that the Company had not had an opportunity to file written testimony responding to Ms. Sigalla’s Pension Study recommendations and her underlying rationale; the ALJ will permit Public Service to offer at hearing oral testimony on this issue.  

F. Motion to Strike Appendix 1 to Staff’s Statement of Position.  

42. On July 12, 2013, Public Service filed a Motion to Strike Appendix 1 to Staff’s Post-Hearing Statement of Position (Motion to Strike Appendix 1).  In that filing, Public Service asks the ALJ to strike Appendix 1 and the portions of pages 21-23 of Staff’s Post-Hearing Statement of Position that discuss that appendix because:  (a) Appendix 1 describes “the $3.667 million set forth at line 2 of Appendix 1 as a ‘Benefit/Cost of the Prepaid Pension Asset in Rate Base’” (Motion to Strike Appendix 1 at ¶ 3); (b) Appendix 1 is the equivalent of new evidence, is inaccurate and misleading, and is not supported by the record evidence; (c) because the evidentiary record is closed, Public Service “is deprived of the opportunity to conduct discovery, to test the new evidence through cross-examination of Staff’s witness or to provide rebuttal evidence contradicting the information [in Appendix 1] with which it disagrees” (id. at ¶ 4); and (d) striking Appendix 1 is necessary to prevent deprivation of the Company’s due process rights.  

43. On July 19, 2013, Staff filed its Response to Public Service’s Motion to Strike SOP Appendix 1.  In this filing, Staff opposes, and asks the ALJ to deny, the motion, principally because:  (a) Appendix 1 is based on record evidence; (b) Appendix 1 contains Staff’s position with respect to the prepaid pension asset, which is a litigated issue in this case; and (c) if Public Service disagrees with Staff’s analysis and interpretation of the record evidence, Public Service can present its arguments in its response to Staff’s Statement of Position.  

44. The ALJ finds that Appendix 1 is Staff’s representation and compilation of evidence that, in Staff’s opinion, supports its position on the prepaid pension asset issue.  Thus, Appendix 1 is an aid prepared by Staff to assist the Commission and ALJ in understanding Staff’s arguments.  The ALJ also finds that Appendix 1 is not an evidentiary exhibit in this Proceeding and that, as a result, Public Service’s arguments are not persuasive.  For these reasons, the ALJ will deny the Motion to Strike Appendix 1.  

G. Unopposed Joint Motion for Decision Setting Briefing Schedule for 
Multi-Year Plan Tariff Issue.  

45. On August 6, 2013, Public Service, OCC, and Staff (Joint Movants) filed a Stipulation and Agreement Regarding Gas Tariff Changes to Become Effective August 10, 2013 (Stipulation).  In Part II, Section B of the Stipulation, Joint Movants identified a disagreement with respect to this issue:  whether the January 1, 2014 GRSA and the January 1, 2015 GRSA changes, as originally proposed by Public Service in Advice Letter No. 830-Gas filed on December 12, 2012, will automatically go into effect by operation of law on those dates.  The Moving Parties agreed to present this legal issue to the Commission for resolution by separate briefing and that the existence of the disagreement would not present the Stipulation from going into effect.  

46. On August 21, 2013, Joint Movants filed (in one document) an Unopposed Joint Motion for Decision Setting Procedural Schedule for Multi-Year Plan Tariff Issue [Unopposed Joint Motion] and Request for Waiver of Response Time [Request].
  In that filing, the Joint Movants request a schedule for briefing the identified and reserved legal issue.  Moving Parties propose the simultaneous filing of opening briefs on September 20, 2013 and of response briefs on October 4, 2013.  

47. This motion states good cause, and granting the motion will not prejudice any party.  The ALJ will grant this motion and will order the briefing schedule as proposed by Joint Movants.
  

II. ORDER  
A. It Is Ordered That:  
1. The Motion to Withdraw Highly Confidential Exhibit No. DAB-14, which motion was filed on April 9, 2013,  is granted.  Highly Confidential Exhibit No. DAB-14 is withdrawn from the direct testimony and exhibits of Deborah A. Blair.  

2. The Motion to Strike Certain Testimony and Exhibits in the Answer Testimony of David E. Dismukes, Ph.D., on Behalf of the Colorado Office of Consumer Counsel, which motion was filed on April 12, 2013, is denied.  

3. The Motion to Compel Public Service Company of Colorado to Respond to Certain Discovery Requests and Request of Additional Shortened Response Time, which motion was filed on May 13, 2013 and subsequently withdrawn, is denied as moot.  

4. The Motion to Strike Certain Rebuttal Testimony and Exhibits of Public Service Company of Colorado, which motion was filed on May 13, 2013, is granted in part.  

5. The Rebuttal Testimony of Karen T. Hyde at 84:18 - 85:18 and Exhibit KTH-12 are stricken and shall be removed (by line-through) from that testimony.  

6. The Motion to Strike Certain Improper Pension Study Testimony and HTY 
Surrebuttal Testimony Filed by Commission Staff Witness Fiona Sigalla, which motion was filed on May 15, 2013, is denied.  

7. If it elects to do so, Public Service Company of Colorado may present at the evidentiary hearing oral testimony that addresses Staff witness Sigalla’s Pension Study recommendations.  

8. The Motion to Strike Appendix 1 to Staff’s Post-Hearing Statement of Position, which motion was filed on July 12, 2013, is denied.  

9. The Unopposed Joint Motion for Decision Setting Procedural Schedule for 
Multi-Year Plan Tariff Issue is granted.  

10. Opening briefs on the identified legal issue shall be filed not later than September 20, 2013, and response briefs on that issue shall be filed not later than 
October 4, 2013.  

11. The Unopposed Motion for a Modification of the Procedural Schedule to Provide for a One Business Day Extension of Time to File Rebuttal, Cross-Answer, and Sur-Rebuttal Testimony and Exhibits, which motion was filed on April 22, 2013, is granted.  

12. The Unopposed (by Staff) Motion for a Further Modification of the Procedural Schedule Affecting Only Staff and Waiver of Response Time, which motion was filed on April 26, 2013, is granted.  

13. The Unopposed Motion for a Modification of the Briefing Schedule and Request for Waiver of Response Time, which motion was filed on June 18, 2013, is granted.  Statements of position shall be filed not later than June 28, 2013, and responses to statements of position shall be filed not later than July 12, 2013.  

14. The Motion for Leave to File One Day Late Its Corrected SOP Appendix 1 and for Shortened Response Time to this Motion, which motion was filed on July 1, 2013, is granted in part.  Staff of the Commission is granted leave to file the corrected Appendix 1 as requested.  

15. The page limit for post-hearing statements of position is 100 pages.  The page limit for responses to statements of position is 50 pages.  Neither limit includes attachments to the filings.  

16. The Unopposed Motion for Leave to File Its Reply Statement of Position in Excess of Fifty Pages, which motion was filed on July 12, 2013, is granted.  Public Service Company of Colorado is granted leave to file a Reply Statement of Position in excess of 50 pages in length.  

17. The Request for Waiver of Response Time to the Unopposed Joint Motion for Decision Setting Procedural Schedule for Multi-Year Plan Tariff Issue is denied a moot.  

18. The Parties are held to the advisements in the Interim Decisions issued in this Proceeding.  

19. This Interim Decision is effective immediately.  

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  Colo.R.Evid. 802 defines hearsay as “a statement other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted[.]”  


�  In relevant part, Colo.R.Evid. 803(18) provides:  





To the extent ... relied upon by him in direct examination, statements contained in published treatises, periodicals, or pamphlets on a subject of history, medicine, or other science or art, established as a reliable authority by the testimony or admission of the witness or by other expert testimony or by judicial notice.  If admitted, the statements may be read into evidence and may be received as exhibits, as the court permits.  


�  In relevant part, Colo.R.Evid. 807 provides:  





A statement not specifically covered by Rule 803 or 804 but having equivalent circumstantial guarantees of trustworthiness is not excluded by the hearsay rule, if the court determines that (A) the statement is offered as evidence of a material fact; (B) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and (C) the general purposes of these rules and the interests of justice will best be served by the admission of the statement in evidence.  However, a statement may not be admitted under this exception unless the proponent of it makes known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse party with a fair opportunity to prepare to meet it, the proponent’s intention to offer the statement and the particulars of it, including the name and address of the declarant.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  This Decision was issued on December 22, 2011 in Proceeding No. 11AL-382E and No. 11AL-387E.  


�  As response time has expired, the ALJ will deny as moot the Request.  


�  By electronic mail dated September 13, 2013, the ALJ advised the Parties of the ruling on the Unopposed Joint Motion.  
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