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I. STATEMENT

1. On 
July 24, 2013, 
Public Service Company of Colorado

 LINK Excel.Sheet.8 "\\\\rio\\Division\\PUC\\ALJ\\form Inputs.xls" "210 Timeline NO rebuttal!R31C5" \a \t  (Public Service or the Company) filed its Application for Approval of its 2014 Renewable Energy Standard Compliance Plan.  By Decision No. C13-1102-I issued September 6, 2013, the matter was referred to an Administrative Law Judge (ALJ) for disposition
.

2. The Commission gave notice of the application on 
July 24, 2013.  Requests for permissive intervention were due August 16, 2013.  An Intervention by Staff of the Public Utilities Commission was due August 30, 2013.   

3. By Decision No. C13-1102-I, this matter was referred for preparation of a recommended decision.  In the decision, the Commission encouraged the ALJ to consider granting participation in this proceeding not as intervening parties but as amicus curiae under Rule 1200 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, where appropriate.
4. In adopting the current rule governing intervention, the Commission summarized requirements for permissive intervention:

There are several requirements for permissive intervention.  First, the Colorado Supreme Court interpreted the “will be interested in or affected by” language of § 40-6-109(1), C.R.S., to mean that a “substantial interest in the subject matter of the proceeding” is required.  Id., at 749.  Accordingly, not every person, firm, or corporation that has any type of an interest in a Commission proceeding or will be affected in any way by a Commission order has a right to intervene.  Second, even if the person or entity seeking intervention has an otherwise sufficient interest in a matter, courts and administrative agencies have discretion to deny intervention if that interest is represented adequately.  This is the case even where the person or entity seeking intervention will be bound by the judgment of the case.  Denver Chapter of the Colo. Motel Ass’n v. City and County of Denver, 374 P.2d 494, 495‑96 (Colo. 1962) (affirming a trial court’s denial of an intervention by certain taxpayers, under C.R.C.P. 24(a), in a lawsuit filed by the City and County of Denver against its auditor—because the interests of these taxpayers were represented by the city).
  The test of adequate representation is whether or not there is an identity of interests, not discretionary litigation strategy of the representative.  The presumption of adequate representation can be overcome by evidence of bad faith, collusion, or negligence on the part of the representative.  Id., Estate of Scott v. Smith, 577 P.2d 311, 313 (Colo. App. 1978).  
Decision No. C13-0442, Proceeding No. 12R-500ALL issued August 16, 2013, at para 43.

5. The rules require “an entity to demonstrate … that it is positioned to represent that interest in a manner that will advance the just resolution of the proceeding.” Id. at para. 49.
6. On July 29, 2013, a Motion to Intervene was filed by the City and County of Denver (Denver).  Denver has a franchise agreement with Public Service relating to the provisioning of electricity and gas within the City and County of Denver. Denver purchases electricity and gas from Public Service, as do the citizens it represents. Denver and its citizens also actively participate in Public Service’s Solar*Rewards and Community solar gardens programs, which are at issue in this proceeding. 

7. Denver is a substantial customer, represents the interests of a franchisee, and represents a broad constituency having a substantial interest in the proceeding that will directly be affected by the outcome. 
8. On August 7, 2013, the Petition for Leave to Intervene of the City of Boulder (Boulder or City) was filed. Boulder has a broad interest in the proceeding because the City and its citizens actively participate in Public Service’s distributed generation programs.  Boulder, similar to Denver, represents a broad constituency having a substantial interest in the proceeding that will directly be affected by the outcome.

9. On August 21, 2013, the Motion to Intervene of the Vote Solar Initiative (Vote Solar) was filed.  Vote Solar is a non-profit, public benefit, Internal Revenue Code Section501(c)(3) organization with roughly 1,500 Colorado members.  Vote Solar aims to address energy and environmental issues by bringing solar energy to the mainstream.  Vote Solar is particularly focused on rate design issues related to distributed solar generation, including the billing arrangement known as net metering.  Recognizing the importance of this policy for supporting customer-sited solar and other renewable energy technologies, Vote Solar is actively participating in net metering and broader rate design regulatory proceedings in states across the country.  Vote Solar has been a member of the Technical Review Committee for Public Service’s solar report on the cost and benefits of solar, which has been filed as part of the company’s direct case.  Not only was it a member, but it specifically intends to offer evidence based upon its experience regarding Public Service’s claim that net metering amounts to an “incentive.”
10. Vote Solar has demonstrated that it primarily represents a national policy interest of making solar a mainstream energy resource, a particular interest in the scope of adoption opportunities for solar energy, and has identified specific issues intended to be addressed through the presentation of evidence at hearing.  The outcome of the proceeding will substantially impact the interests demonstrated and Vote Solar is positioned to present evidence in support of its position.  Intervention will be granted. 
11. On August 23, 2013, the Petition to Intervene of Climax Molybdenum Company (Climax) was filed.  Climax operates the Climax and Henderson molybdenum mines and related facilities near Leadville and Empire, Colorado, respectively.  Climax receives electric service from Public Service at its respective facilities and is Public Service's second largest retail electric customer.  If approved, the relief requested in the application will affect retail rates and Climax claims it will directly and substantially affect Climax's electricity costs, and possibly the reliability of its service necessary for mining and milling molybdenum.  No other party represents the interests shown.  Intervention will be granted.
12. On August 23, 2013, the Motion to Intervene and Entry of Appearance of The Heat is Power Association (HIP) was filed.  HIP is a District of Columbia non-profit corporation in good standing authorized to transact business in Colorado.  The business members comprising HIP have specific tangible interests in the economic and environmental impacts of Waste Heat to Power technologies, also referred to as “recycled energy”, and utility measures and implementation of recycled energy technologies.  HIP supports efforts to utilize recycled energy to reduce emissions and to mitigate the need for increased investments in supply side resources. Further, to the instant application, HIP members have a direct economic relationship with the specific renewable energy standard measure proposed with respect to recycled energy. HIP members have specialized expertise relating to the implementation of recycled energy technology as renewable energy, and have specific experience with the issues raised in Public Service’s direct testimony and in its recycled energy proposal.
13. HIP specifically addresses unique expertise to address Public Service proposals not addressed by others.  Aside from economic interest in the proposals, being admitted as a party permits HIP to introduce evidence and provide expertise apparently would not otherwise be available.  HIP is uniquely positioned to represent its interest shown.  Intervention will be granted
14. On August 23, 2013, the Motion to Intervene and Opposition of The Alliance for Solar Choice (TASC) was filed.  TASC advocates for maintaining successful distributed solar energy policies throughout the United States. Founding members represent stakeholders in Colorado’s Renewable Energy Standard (RES) and NEM programs and are responsible for thousands of residential, school, church, government, and commercial solar installations in Colorado.  TASC also represents major stakeholders in the solar market in Colorado that have a substantial interest in the outcome of this proceeding.  Intervention will be granted.
15. On August 7, 2013, the Motion to Intervene of the Interstate Renewable Energy Council, Inc. (IREC) was filed.  As to this proceeding, it appears the thrust of IREC’s interest in the proceeding tends toward its policy interest in enabling greater use of clean energy in a sustainable way.  Notably, IREC does not know the nature and quantity of evidence that will be presented.  While IREC may be in a position to introduce evidence based upon its experience and 
nationally-informed perspective, the petition fails to demonstrate a substantial pecuniary or  tangible interest in this proceeding that will not be adequately represented by other parties to the proceeding.  It also appears that policy interests can be effectuated through comment (which may be done pursuant to Rule 1509) or legal argument.  
16. IREC will be permitted to participate as amicus curiae at this time.  Under Rule 1200(c) an amicus curiae is a non-party to a proceeding who wants to present a legal argument to assist the Commission in arriving at a just and reasonable determination.  Through public comment and/or status as amicus curiae, IREC will be able to represent its demonstrated interests in a manner useful to the Commission.  
17. On August 21, 2013, the Petition for Leave to Intervene of Western Resource Advocates (WRA) was filed.  WRA is a non-profit regional environmental law and policy center serving states within the Interior West of the United States.  WRA has headquarters in Colorado and has members and financial supporters who live in Colorado and are customers of Public Service.  The broad policy interests identified are very similar to those identified by others requesting intervention.  Although Colorado membership is referenced, it is not identified and it is not clear that those interests would not otherwise be represented.  WRA’s petition fails to demonstrate a substantial pecuniary and tangible interest in this proceeding that will not be adequately represented by other parties to the proceeding.  It appears that policy interests can be effectuated through comment (which may be done pursuant to Rule 1509) or legal argument.
18. WRA will be permitted to participate as amicus curiae at this time.  Through comment and status as amicus curiae, WRA will be able to represent its demonstrated interests in a manner useful to the Commission.  
19. On August 21, 2013, the Petition to Intervene of SEIA was filed by the Solar Energy Industries Association (SEIA). SEIA is the national trade association of the United States solar industry.  SEIA summarily contends that approval of the Application will have a substantial impact on the business and pecuniary interests of unidentified SEIA members, which includes many manufacturers and installers, some of whom directly participate as providers under the Solar*Rewards® program for which the Company requests amendments as part of this proceeding.
20. On August 23, 2013, the Petition to Intervene of the Colorado Solar Energy Industries Association (COSEIA) was filed.  COSEIA is a nonprofit association that serves energy professionals and renewable energy users. COSEIA’s membership is comprised of renewable energy users and solar-related businesses, many of which operate in Public Service’s service territory. COSEIA’s members provide products and services to residential consumers, commercial businesses, utilities, and governmental entities. Approval of the Application will have a substantial impact on the business and pecuniary interests of SEIA members, which includes many manufacturers and installers, some of whom directly participate as providers under the Solar*Rewards® program for which the Company requests amendments as part of this proceeding.
21. COSEIA and SEIA are both trade associations representing very similar interests in this proceeding.  They also have very similar interests to other intervenors and neither knows the type or quantity of evidence intended to be offered in the matter.  One will be permitted intervenor status.  SEIA failed to demonstrate that the stated interest cannot be adequately represented by other parties to this proceeding.  The interests of COSEIA being more focused on Colorado, intervention will be granted.  
22. SEIA will be permitted to participate in the proceeding as amicus curiae at this time to address any unique interests.  Through public comment and status as amicus curiae, SEIA will be able to represent any unique interest demonstrated in a manner useful to the Commission.  
23. On August 23, 2013, the Motion to Intervene of Colorado Gas Producers Noble Energy Inc. and EnCana Oil and Gas (USA) Inc. (collectively Colorado Gas Producers) was filed.  As natural gas developers, producers, and suppliers, Colorado Gas Producers contend they will be affected by the outcome of this proceeding, including specifically, but without limitation, the deployment of RES generational fatalities; the use of supporting flexible resources; the cost, supply, and other characteristics of natural gas fuels used in connection therewith; and, the RES costs that may impact the availability of traditional natural gas-fired generational facilities and the impact on customers. 
24. The Colorado Gas Producers failed to demonstrate a substantial interest in the subject matter of this proceeding.  The impact of this proceeding to the stated interest is likely to be marginal given the small amount of resources at issue in this proceeding.  Colorado Gas Producers will be permitted to participate in the proceeding as amicus curiae at this time to address any unique interests.  Through public comment and status as amicus curiae, the Colorado Gas Producers will be able to represent any unique interest demonstrated in a manner useful to the Commission.
25. All of those granted amicus status make references to general or subjective interests in the proceeding.  They likely all have been involved in issues that may arise in this proceeding and have been part of other proceedings that may have addressed similar issues.  Intervention is decided based upon the petitions filed in consideration of this proceeding and the other parties hereto.  Prior involvement alone without demonstrating how they will advance a substantial interest in this proceeding that is not adequately represented by other parties to the proceeding does not support intervention.
26. The timely interventions of right of the Colorado Office of Consumer Counsel and Staff of the Public Utilities Commission are noted. 

27. Consistent with the discussions above, good cause is shown to grant the requests to intervene filed by the following who are admitted as parties to this proceeding: Denver, Boulder, Vote Solar, Climax, HIP, TASC, and COSEIA.  
II. ORDER

A. It Is Ordered That:  

1. The Motion to Intervene filed by the City and County of Denver is granted.

2. The Petition for Leave to Intervene of the City of Boulder is granted.
3. The Motion to Intervene of the Vote Solar Initiative is granted.
4. The Petition to Intervene of Climax Molybdenum Company is granted.
5. The Motion to Intervene of The Heat is Power Association is granted.
6. The Motion to Intervene of The Alliance for Solar Choice is granted.
7. The Petition to Intervene of the Colorado Solar Energy Industries Association is granted.
8. The City and County of Denver; the City of Boulder; the Vote Solar Initiative; Climax Molybdenum Company; The Heat is Power Association; the Alliance for Solar Choice; and the Colorado Solar Energy Industry Association are granted intervenor status and made parties to the proceeding.
9. The Motion to Intervene of the Interstate Renewable Energy Council, Inc. (IREC) is denied.
10. The Petition for Leave to Intervene of Western Resource Advocates (WRA) is denied.
11. The Petition to Intervene of Solar Energy Industries Association (SEIA) is denied.
12. The Motion to Intervene of Colorado Gas Producers Noble Energy Inc. and EnCana Oil and Gas (USA) Inc. (collectively Colorado Gas Producers) is denied.
13. IREC, WRA, SEIA, and Colorado Gas Producers will be permitted to participate as amicus curiae in this proceeding.

14. Timely interventions of right of the Colorado Office of Consumer Counsel and Staff of the Public Utilities Commission are noted. 
15. This Decision shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge




� The Commission is not strictly bound by the Colorado Rules of Civil Procedure (C.R.C.P.), but they are useful for purposes of analysis.  Rule 1001 provides that the Commission may seek guidance from the C.R.C.P.
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