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I. statement

1. On April 17, 2013, Victor Gab-Ojukwu, doing business as Careprox (Applicant) filed an application for an extension of Contract Carrier Permit No. B-09984 (Application).

2. On April 22, 2013, the Commission issued notice of the Application as follows:

The extended portion of authority sought is as follows:

For authority to operate as a contract carrier by motor vehicle for hire for the transportation of 

passengers 

between all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, Jefferson, Larimer, and Weld, State of Colorado.  

RESTRICTIONS:  This application is restricted:

(A)
to the transportation of passengers who are recipients of Medicaid; and,

(B)
to providing non-emergent medical transportation (NEMT) for the Colorado Department of Health Care Policy and Financing, 1570 Grant Street, Denver, Colorado 80203.
Currently, Contract Carrier Permit No. B-09984 authorizes the following:

Transportation of

passengers

between all points in the Counties of Adams, Arapahoe, Denver, and Jefferson, State of Colorado.

(A)
to the transportation of passengers who are recipients of Medicaid;

(B)
to providing non-medical transportation (NMT) services for the Colorado Department of Health Care Policy and Financing, 1570 Grant Street, Denver, Colorado;

(C)
against the transportation of passengers to or from airports, hotels or motels; and

(D)
against providing transportation service using more than four vehicles

The application for extension of authority seeks to eliminate restriction (D) against providing transportation service using more than four vehicles.  Restriction (C) against transportation to or from airports, hotels or motels would remain against the non-medical transportation portion of Permit No. B-09984, and non-medical transportation would continue to be authorized only in the Counties of Adams, Arapahoe, Denver, and Jefferson.

3. MKBS, LLC, doing business as Metro Taxi &/or Taxis Fiesta &/or South Suburban Taxi; and Colorado Cab Company LLC, doing business as Denver Yellow Cab and Boulder Yellow Cab, Shamrock Taxi of Fort Collins, Inc., doing business as Yellow Cab of Northern Colorado and/or Yellow Cab NOCO, and Colorado Springs Transportation, LLC (collectively, Colorado Cab) are intervenors in this proceeding.

4. On May 29, 2013, the Commission, at its regular weekly meeting, deemed the application complete and referred the matter to an Administrative Law Judge (ALJ) for disposition.  The matter was subsequently assigned to the undersigned ALJ.  

5. On June 19, 2013, the ALJ issued Interim Decision No. R13-0736-I which, among other things, suspended the procedural schedule in this proceeding and set a pre-hearing conference for July 11, 2013.  Applicant subsequently filed a motion to vacate and reschedule the pre-hearing conference due to a scheduling conflict.  That request was granted by Interim Decision No. R13-0837-I issued July 9, 2013, and the pre-hearing conference was rescheduled for July 18, 2013.

6. By Interim Decision No. R13-0900-I issued July 18, 2013, based on the 210-day statutory deadline in which to enter a final Commission Decision in this matter (December 24, 2013) a procedural schedule was adopted as follows:

Deadline for Applicant to File Witness Testimony Summary 

and Exhibit Lists







August 7, 2013

Deadline for Intervenors to File Witness Testimony Summary

and Exhibit Lists







August 28, 2013

Deadline for Filing Pre-hearing Motions




August 30, 2013

Deadline for Filing Stipulation and/or Settlement Agreement

August 30, 2013

Evidentiary Hearing on Application





September 13, 2013

On August 29, 2013, Colorado Cab filed a Motion In Limine, Motion to Dismiss, and Request to Shorten Response Time.  In its Motion in limine, Colorado Cab states that Applicant failed to file or to serve a summary of his testimony, witness list or exhibits by the August 7, 2013 deadline.  Further, Colorado Cab states that Applicant failed to advise it or the Commission of the witnesses it intends to call or the exhibits it intends to offer, which prejudices Colorado Cab by precluding it from preparing its witness and exhibit list, appropriate 
cross-examination, and responsive evidence for the hearing scheduled September 13, 2013.
  As 

7. a result, the Motion in limine requests that a decision be issued prohibiting Applicant from offering testimony of any witnesses and from offering any exhibits in support of the Application at the evidentiary hearing.

8. Should the Motion in limine be granted, Colorado Cab also included a Motion to Dismiss the Application.  Without the ability to offer testimony of witnesses or exhibits at the hearing, Applicant cannot meet its burden of proof that the Application should be granted.  Colorado Cab states that Applicant must prove, among other things, its operational and financial fitness and that the proposed service is tailored to the distinct needs of its customers, which can only be met with testimony and documentary evidence.  

9. By Interim Decision No. R13-1085-I issued August 30, 2013, response time to the Motions was shortened to September 4, 2013.  

10. As of the date of this Decision, Applicant has not responded to the Motions filed by Colorado Cab.  A review of the record in this matter also reveals that Applicant has failed to file its witness and exhibit lists as required.  Applicant has had no communication with the Commission or Colorado Cab since his appearance at the pre-hearing conference.

11. Therefore, good cause is found to grant Colorado Cab’s Motion in limine restricting Applicant from presenting the testimony of witnesses or from offering evidence at the evidentiary hearing in support of the Application.  As a result, it is found that Applicant cannot sustain its burden of proof in this Application and as a result, Colorado Cab’s Motion to Dismiss the Application will be granted.  The evidentiary hearing scheduled for September 19, 2013 will be vacated and this proceeding will be closed.

12. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II. ORDER

A. It Is Ordered That:

1. The Motion In Limine filed by Colorado Cab Company LLC, doing business as Denver Yellow Cab and Boulder Yellow Cab, and Shamrock Taxi of Fort Collins, Inc., doing business as Yellow Cab of Northern Colorado and/or Yellow Cab NOCO, and Colorado Springs Transportation, LLC (collectively, Colorado Cab) is granted.

2. Applicant, Victor Gab-Ojukwu, doing business as Careprox is precluded from offering witnesses or exhibits at the evidentiary hearing in this matter.

3. Consequently, the Motion to Dismiss Application filed by Colorado Cab is granted.

4. The application of Victor Gab-Ojukwu, doing business as Careprox for an application for an extension of Contract Carrier Permit No. B-09984 is dismissed without prejudice.

5. The evidentiary hearing scheduled in this matter for September 19, 2013 is vacated.

6. This proceeding is now closed.

7. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

8. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

a.)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b.)
If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

9. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________
                     Administrative Law Judge




� The actual hearing date was vacated and reset to September 19, 2103 by Interim Decision �No. R13-1064-I, issued on August 26, 2013.
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