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I. STATEMENT  
1. On May 6, 2013, by Decision No. C13-0522, the Commission opened this proceeding “to begin the adjudicatory process that enables the Commission to make findings pursuant to [§ 40-15-207, C.R.S.,] and the Basic Service Competition Rules to determine areas of Colorado that may be classified as” Effective Competition Areas (ECAs).
  
Decision No. C13-0522 at ¶ 7.  

2. In Decision No. C13-0522, the Commission established a 30-day intervention period.  In that decision, the Commission also referred this proceeding to an Administrative Law Judge (ALJ).  

3. By Decision No. C13-0522 at Ordering Paragraph No. 5, the Commission designated the following as parties in this proceeding:  Staff of the Commission (Staff); Qwest Corporation, doing business as CenturyLink QC; El Paso County Telephone Company; CenturyTel of Colorado, Inc.; and CenturyTel of Eagle, Inc.
  

4. The following intervened as of right or were granted leave to intervene:  AT&T Corp.; Bell Atlantic Communications, Inc., doing business as Verizon Long Distance (Bell Atlantic); Bresnan Broadband of Colorado, LLC (Bresnan); Colorado Office of Consumer Counsel (OCC); MCI Communications Services, Inc., doing business as Verizon Business Services (MCI Communications); MCIMetro Access Transmission Services LLC, doing business as Verizon Access Transmission Services (MCIMetro); N.E. Colorado Cellular, Inc., doing business as Viaero Wireless (Viaero); NYNEX Long Distance Company, doing business as Verizon Enterprise Solutions (NYNEX); Sprint Communications Company L.P.; Sprint Spectrum L.P., doing business as Sprint PCS;
 Teleconnect Long Distance Services and Systems Co., doing business as Telecom USA (Telecom USA); Teleport Communications America, LLC;
 TTI National, Inc. (TTI); tw telecom of colorado, llc (tw telecom); and Verizon Select Services Inc.
  

5. On June 5, 2013, AARP filed its Motion to Intervene.  This motion is discussed below.  

6. On June 5, 2013, the Colorado Cable Telecommunications Association (CCTA) filed its Petition to Intervene (CCTA Petition).  On June 19, 2013, CenturyLink filed an Objection to the CCTA Petition.  The CCTA Petition is discussed below.  
7. On June 18, 2013, Northern Colorado Communications, Inc. (NCCI) filed (in one document) a Late-Filed Motion to Intervene and Entry of Appearance of Counsel.  This motion is discussed below.  
8. On June 14, 2013, by Decision No. R13-0721-I, the ALJ scheduled a prehearing conference in this proceeding.  A transcript of the prehearing conference has been filed.  
9. On June 20, 2013, the ALJ convened the prehearing conference as scheduled.  The entities that intervened as of right or were granted leave to intervene were present and were represented by counsel.  The entities with pending requests to intervene were present and were represented by counsel.  All participated actively.  
10. During the course of the prehearing conference, the ALJ made rulings from the bench.  This Interim Decision memorializes those bench rulings.  
11. On August 2, 2013, OCC filed (in one document) a Motion to Compel Responses to OCC’s First Set of Discovery Requests to the Colorado Public Utilities Commission Staff and Request for Shortened Response Time.  The ALJ will rule on this motion in a subsequent interim decision.  
12. On August 12, 2013, Viaero filed a Motion Requesting Highly Confidential Protection of Information Provided in Its Responses to Staff of the Public Utilities Commission’s First Set of Data Requests.  The ALJ will rule on this motion in a subsequent interim decision.  
A. Interventions.  

13. Rule 4 Code of Colorado Regulations (CCR) 723-1-1401(c)
 contains the requirements for intervention by permission.  A person seeking to intervene by permission must show that the requirements of that Rule are met.  
14. At the time the requests for leave to intervene and the rulings were made in this proceeding,
 Rule 4 CCR 723-1-1401(c) stated:  

 
A motion to permissively intervene shall state [a] the grounds relied upon for intervention, [b] the claim or defense for which intervention is sought, including the specific interest that justifies intervention, and [c] the nature and quantity of evidence, then known, that will be presented if intervention is granted.  For purposes of this rule, the motion must demonstrate [a] that the subject docket may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and [b] that the movant’s interests would not otherwise be 

adequately represented in the docket; subjective interest in a docket is not a sufficient basis to intervene.  

(Emphasis supplied.)
  

15. On June 5, 2013, AARP filed its Motion to Intervene (AARP Motion).  In that filing, AARP establishes that this proceeding may substantially affect the pecuniary or tangible interests of its members.  During the prehearing conference, AARP established that the OCC likely will not adequately represent the interests of AARP’s members in this proceeding.  The AARP Motion states good cause and is unopposed.  

16. By this Interim Decision, the ALJ will grant the AARP Motion and will grant AARP leave to intervene by permission.  AARP is an intervenor, is a party, and is represented by counsel in this proceeding.  

17. On June 5, 2013, the Colorado Cable Telecommunications Association (CCTA) filed its Petition to Intervene (CCTA Petition).  In that filing, CCTA represents that it is  

a non-profit corporation and trade association of cable companies and other entities duly authorized and in good standing to transact business within the State of Colorado.  CCTA represents the interests of cable companies that provide certain communication services, including Voice over Internet Protocol (“VoIP”) services, to customers in Colorado.  These VoIP services are provided through broadband interconnection to the customer’s home or premises.  

CCTA Petition at ¶ 1.  CCTA also represents that its “members provide VoIP services to many of the geographic areas that will be considered for ECA designation.”  Id. at ¶ 3 (emphasis supplied).  The CCTA Petition does not identify the members of CCTA.  
On June 19, 2013, CenturyLink filed its Objection to the CCTA Petition.  In that filing, CenturyLink states that CCTA does not represent its own interests in this proceeding; that 

18. CCTA represents the interests of entities that likely are CenturyLink’s competitors in certain wire centers; and that CenturyLink objects to the CCTA Petition unless CCTA agrees that its members will respond to Staff audit requests and discovery propounded by parties in this proceeding.  
19. During the prehearing conference, CCTA made is clear that:  (a) it has little or no interest in offering testimony in this proceeding; (b) it is interested in a monitoring-type role; and (c) it is interested in having the opportunity to present legal and policy argument with respect to what the law states or provides; what standards the Commission should apply when making a decision with respect to whether a wire center is an Effective Competition Area; and, in light of the law and the evidence, the policy that the Commission should adopt with respect to Effective Competition Areas.  
20. By this Interim Decision, the ALJ will deny the CCTA Petition as CCTA has not established, as of the prehearing conference, that it meets the Rule 4 CCR 723-1-1401(c) requirements for intervention by permission.  The ALJ finds that, given its interests, CCTA should be permitted to participate in this proceeding as an amicus curiae for the purpose of presenting legal and policy arguments as discussed above.  By this Interim Decision, the ALJ will permit CCTA to participate in this proceeding as an amicus curiae.  
21. On June 26, 2013, CCTA filed its Statement of Intent to Participate as Amicus Curiae.  
22. On June 18, 2013, Northern Colorado Communications, Inc. (NCCI), filed (in one document) a Late-Filed Motion to Intervene and Entry of Appearance of Counsel (NCCI Motion).  The Motion states good cause and is unopposed.  

23. By this Interim Decision, the ALJ will grant the NCCI Motion and will grant NCCI leave to intervene by permission.  NCCI is an intervenor, is a party, and is represented by counsel in this proceeding.  

24. The following, collectively, are the Parties in this proceeding:  AARP; AT&T; Bresnan; CenturyLink; NCCI; OCC; Sprint; Staff; tw telecom; Verizon; and Viaero.  CCTA participates as amicus curiae in this proceeding.  
B. Motion for Admission Pro Hac Vice.  

25. On June 17, 2013, Elizabeth Ferrell, Esquire, filed a Verified Motion Requesting Pro Hac Vice Admission (Ferrell Motion).  Ms. Ferrell seeks to appear pro hac vice in this proceeding to represent AT&T.  

26. The Ferrell Motion was filed pursuant to Rule 4 CCR 723-1-1201(a), which governs the admission of attorneys not licensed to practice law in Colorado.  Rule 4 CCR 
723-1-1201(a) requires compliance with Colorado Rule of Civil Procedure (Colo.R.Civ.P.) 221.1 as incorporated into Rule 4 CCR 723-1-1201(a).  

27. On June 18, 2013, the Commission received notice from the Attorney Registration Office of the Supreme Court of Colorado that advised the Commission that Ms. Ferrell has been assigned a Pro Hac Vice registration number with respect to this proceeding.  As is customary, the notice leaves to the Commission the determination of whether or not to grant the Ferrell Motion.  

28. No party opposed the Ferrell Motion.  

29. The ALJ has reviewed the Ferrell Motion, the Attorney Registration Office notice, and the requirements of Colo.R.Civ.P. 221.1.  The ALJ finds that Ms. Ferrell has complied with Rule 4 CCR 723-1-1201(a) and Colo.R.Civ.P. 221.1, that the Ferrell Motion states good cause, and that no party will be prejudiced if the Ferrell Motion is granted.  

30. By this Interim Decision, the ALJ will grant the Ferrell Motion and will admit Ms. Ferrell pro hac vice to represent AT&T in this proceeding.  

C. Administrative Notice of Documents Identified in Decision No. C13-0522.  
31. On its own motion, the Commission  

administratively notice[d] and incorporate[d] by reference [three] reports filed in [Docket No. 10M-565T] that address market competition generally for basic services, including widespread substitution of basic service with other similar services[.]  

Decision No. C13-0522 at ¶ 16.
  

32. Rule 4 CCR 723-1-1501(c) addresses administrative notice in Commission proceedings.  As relevant here, at the time the Commission took administrative notice, that Rule provided:  


The Commission may take administrative notice of [a] general or undisputed technical or scientific facts, ... [b] annual reports, [c] documents in its files, [d] matters of common knowledge, [e] matters within the expertise of the Commission, and [f] facts capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned.  Any fact to be [administratively] noticed shall be specified in the record, and copies of all documents relating thereto shall be provided to all parties and the Commission, unless they are readily available from the parties, or they are voluminous.  Every party shall be afforded an opportunity to controvert the fact to be [administratively] noticed.  
(Emphasis supplied.)
  Given the Rule language as pertinent here, it appears that, at a minimum, 

administrative notice may be taken of facts; those facts and pertinent documents must be made available to the parties; and parties must have an opportunity to controvert the fact to be administratively noticed.  
33. On February 15, 2005, in Decision No. C05-0197 issued in Proceedings 
No. 04A-411T
 and No. 04D-440T,
 which were adjudications, the Commission granted a motion to take administrative notice of all information provided in an earlier miscellaneous proceeding.  The Commission took  

administrative notice of all matters in the Commission’s files concerning Docket No. 04M-435T.  As pointed out by Qwest, [Docket No. 04M-435T], which required that Colorado telecommunications providers respond to a survey on competition in Colorado, was created with this deregulatory docket in mind.  The information was provided to the Commission with the understanding that it would be used to help the Commission determine the merits of Qwest’s application in Docket No. 04A-411T (this docket).  This administrative notice is intended to in effect move all of the information in [Docket No.] 04M-435T to this docket.  It does not automatically move this information into evidence, or make any interpretation of the information.  

Decision No. C05-0197 at ¶ 2 (footnote omitted) (emphasis supplied).  
34. This approach is consistent with the holding in Colorado Energy Advocacy 
Office v. Public Service Company of Colorado, 704 P.2d 298, 303 (Colo. 1985) (Colorado Energy Advocacy Office).  In that case, the Colorado Supreme Court first observed that,  

[i]n adjudicatory proceedings such as the PUC hearing of complaint, an agency may not base its decision on ex parte information of which the parties are not given notice and an opportunity to cross-examine or rebut.  ...  Decisions in adjudicatory proceedings must be made on a public record to assure that a reviewing court will be able to determine whether there was sufficient evidence to support the agency decision.  

(Internal citations omitted.)  The Court held that information secured by the Commission on its own initiative must be included in an adjudication’s evidentiary record because the  
statutory scheme for PUC adjudicatory decisions contemplates that decisions on contested matters will be made on the basis of a formal record.  Therefore, [the Court] conclude[d] that section 40-6-113(6), [C.R.S.,] while recognizing that the PUC may obtain information on its own investigation, requires that the PUC place all information under consideration in the public record and provide an opportunity for the parties to comment thereon.  

Colorado Energy Advocacy Office, 704 P.2d at 304.  

35. For purposes of the instant proceeding, which is (at least in part) an adjudicatory proceeding,
 the ALJ will adopt the approach taken by the Commission in 
Decision No. C05-0197.  By this Interim Decision, the ALJ will place the three documents of which the Commission took administrative notice in the administrative record of the instant proceeding.
  If a party wishes to have one or more of these documents in the evidentiary record in the instant proceeding, that party must offer the document or documents into evidence.  The fact that the documents are in the administrative record provides no assurance that one or more of the documents will be received in evidence.  

D. Scope of Proceeding, Burden of Proof, Procedures and Filing Dates, Treatment of Information Claimed to be Confidential, Prehearing Conference, Other Matters.  

On April 11, 2013, Qwest Corporation, doing business as CenturyLink QC; CenturyTel of Colorado, Inc.; and CenturyTel of Eagle, Inc., filed a Petition for Review of 

36. Agency Action in District Court for the City and County of Denver (Case No. 13 CV 031715).  In that case, the petitioners seek judicial review of the Commission Decisions issued in Proceeding No. 12R-862T,
 which is the proceeding in which the Commission promulgated the Effective Competition Area rules.  At the June 20, 2013 prehearing conference, CenturyLink advised the ALJ and the Parties that:  (a) it has not requested a stay of the rules in the pending judicial review case; (b) the pending judicial review case is stayed; and (c) the pending judicial review case should have no impact on the instant proceeding.  

37. The Commission intends to issue at least one substantive decision in this proceeding.  At the prehearing conference, the Parties discussed whether there is a legal impediment to a substantive decision in this Commission-designated miscellaneous proceeding.  The general consensus is that there is no impediment to the Commission’s issuing one or more substantive decisions in this proceeding because:  (a) it is the procedures used in a proceeding and not the proceeding’s designation that determines its character (e.g., investigation, adjudication); (b) the Parties are on notice that this is an adjudication and are aware that the Commission will issue substantive decisions; and (c) treating this proceeding as an adjudication will help protect the Parties’ due process rights.  The ALJ agrees and finds that there is no impediment to the issuance of one or more substantive decisions in this proceeding.  
38. At the prehearing conference, the scope of this proceeding was discussed.  
39. Motion to add wire centers.
CenturyLink initially proposed, and later formally moved, that this proceeding be expanded beyond the 70 CenturyLink wire centers listed in Attachment A to Decision No. C13-0522 to include all 222 CenturyLink wire centers in Colorado.  If this proposal were to be adopted, in this proceeding the Commission:  
(a) would collect, on a wire center by wire center basis, evidence
 about facilities-based competition within each of CenturyLink’s 222 wire centers; (b) would apply the criteria found in § 40-15-207, C.R.S., and the Basic Service Competition Rules; and (c) based on the evidentiary record about a particular wire center, would make a determination as to whether that wire center is an Effective Competition Area.  Some parties supported the idea of expanding the scope of the proceeding; others did not.
40. The ALJ will deny CenturyLink’s motion for these reasons:  (a) for efficiency, the Commission has elected to proceed initially on the 70 wire centers listed in Attachment A to Decision No. C13-0522 but clearly envisions at least one more proceeding to address the remaining CenturyLink wire centers (Decision No. C13-0522 at ¶¶ 10, 13; see also Rule 4 CCR 723-2-2213(b) (ECA determinations held in conjunction with triennial reviews); 
(b) the Commission directed the ALJ to determine the procedures for this proceeding; (c) undertaking an examination and determination, in one proceeding, of each of CenturyLink’s 222 wire centers would be overly burdensome as the decision must make findings on each wire center based on the evidentiary record; (d) this is the first proceeding to determine Effective Competition Areas, and a focused review of the 70 wire centers listed in Attachment A to Decision No. C13-0522 will allow the Commission to begin the process of developing its interpretation of the statute and rules; and (d) expanding the scope of this proceeding by adding CenturyLink wire centers would require a renotice of this proceeding to allow interested persons 
the opportunity to intervene in the expanded proceeding.  This proceeding is limited to the 70 wire centers listed in Attachment A to Decision No. C13-0522.  
41. Determinations to be made in this proceeding.
At the prehearing conference, the Parties discussed whether this proceeding is limited to determination of ECAs or includes the reclassification of part 2 services other than basic local service in a wire center found to be an ECA.  Citing Rule 4 CCR 723-2-2213(c), the Parties stated that, following a determination that a particular wire center is an ECA, the Rule operates with respect to reclassification and regulatory treatment without further action.  The ALJ agrees, at least with respect to basic local service.  

42. If it wishes to do so, a party may advocate for reclassification of a Part 2 service (other than basic local exchange service) to Part 3 in accordance with Rule 4 CCR 
723-2-2213(d)(III).  For the reasons discussed below, that party would have the burden of proof with respect its requested relief.  
43. Absent a request that additional Part 2 services be considered, this proceeding is limited to consideration of ECA status and basic local exchange service.  

44. Burden of proof.
In Decision No. C13-0522, the Commission directs Staff to do at least the following:  (a) review and update data concerning wire center serving areas in order to develop Staff’s direct testimony on the issue of whether “certain CenturyLink wire centers should be included in, or excluded from,” this initial review and for other purposes (Decision No. C13-0522 at ¶ 12; see also id. at ¶ 22 (specific directions to Staff)); (b) “present direct testimony that includes data-specific information in support of, or in opposition to, a Commission finding that particular wire center serving areas are ECAs” (id. at ¶ 14); and (c) “advocate whether [Staff] supports or opposes reclassification of basic services and other part 2 services under the criteria provided in [§ 40-15-207, C.R.S.,] and the 
Basic Service Competition Rules” (id. at ¶ 21).  The referenced Part 2 services are the regulated telecommunications services listed in § 40-15-201(2), C.R.S.  
45. In light of these directions, at the prehearing conference, the Parties discussed which party, if any, bears the burden of proof in this proceeding.  The Parties stated that a party that asserts that a particular wire center is an ECA should bear the burden of proof with respect to that assertion.  The ALJ agrees.  

46. As a general rule, the moving party bears the burden of proof by a preponderance of the evidence with respect to the relief sought.  Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 4 CCR 723-1-1500.  In this case, the Commission commenced this proceeding; thus, there is no moving party per se in this proceeding.  This does not negate the applicability of the general rule that the party seeking relief (in this case, designation of a wire center as an ECA provided the wire center has CenturyLink and at least three other facilities-based telecommunications providers providing basic service
) bears the burden of proof.  Thus, no one party bears the burden of proof in this proceeding; each party that takes the position that one or more wire centers are ECAs will bear the burden of proof with respect to its case.  
47. Procedure for evaluation of wire centers.
In Decision No. C13-0522, the Commission states that,   

[f]or wire center serving areas where evidence of competition is abundant, the Commission may be able to consider the relevant factors and make findings in a more expedited timeframe than in areas where data may show conflicting evidence of the presence and availability of service.  

Decision No. C13-0522 at ¶ 28 (footnote omitted).  The Commission encourages the ALJ 

“to  group the [wire centers listed in Attachment A to Decision No. C13-0522] as may be appropriate to review data and [to] make findings pursuant to [§ 40-15-207, C.R.S.,] efficiently.”  Id. at ¶ 29.  The 70 wire centers listed in Attachment A to Decision No. C13-0522 are grouped by the number of providers.
  
48. In view of these directions, at the prehearing conference, the ALJ determined that the wire centers will be considered using the following process.  
49. First, no later than September 16, 2013, each party will make a Colo.R.Civ.P. 11 filing that states, as to each wire center, the party’s position on the wire center (i.e., an ECA pursuant to statute, not an ECA pursuant to statute, take no position on ECA status, or need additional information to make determination on ECA status).  A party stating that it needs additional information must provide, by wire center, at least the following:  statement with respect to why additional information is needed; what additional information is needed; and when the additional information is expected to be received.  

Second, for those wire centers that the Parties agree are ECAs (if any), no later than November 1, 2013, each party will file statements of position -- accompanied by supporting affidavits
 -- that, on a wire center by wire center basis:  (a) contain, the facts that support the party’s conclusion that a particular wire center is an ECA; (b) identify each statutory factor and each other factor that the party considered in arriving at its conclusion; and (c) present argument 

50. as to how the party applied the identified factors to arrive at the party’s conclusion.  The affidavits will provide the evidentiary record with respect to those wire centers.  With respect to the wire centers that the Parties agree are ECAs (if any) and based on the November 1, 2013 filings, the ALJ will reach her own conclusions and, if appropriate, will issue a recommended decision finding some or all of those wire centers to be ECAs.  

51. Third, with respect to the wire centers listed in Attachment A to Decision No. C13-0522 as to which there is not unanimous agreement among the Parties, the issue of whether they are ECAs will be litigated.  Staff will file its direct testimony and exhibits:  (a) that addresses “the issue of whether “certain CenturyLink wire centers should be included in, or excluded from,” this initial review and for other purposes (Decision No. C13-0522 at ¶ 12); (b) “that includes data-specific information in support of, or in opposition to, a Commission finding that particular wire center serving areas are ECAs” (id. at ¶ 14); and (c) that “advocate[s] whether [Staff] supports or opposes reclassification of basic services and other part 2 services under the criteria provided in [§ 40-15-207, C.R.S.,] and the Basic Service Competition Rules” (id. at ¶ 21).  Other parties will have the opportunity to file answer testimony and exhibits.
  Staff will have the opportunity to file rebuttal testimony and exhibits, and other parties will have the opportunity to file cross-answer testimony and exhibits.  
To allow the Parties to focus on their initial filings (discussed above) and, should a recommended decision issue, to allow the Parties to take that decision into consideration before 

52. filing testimony and exhibits, the ALJ will not determine the procedural schedule for the litigated portion of this proceeding at the time.  

53. By this Interim Decision, the ALJ will schedule a prehearing conference in this proceeding for December 12, 2013.  At that prehearing conference, the Parties must be prepared to discuss the procedural schedule for the litigated portion of this proceeding.  At a minimum, the Parties must be prepared to discuss a procedural schedule and issues as stated in Decision No. R3-0721-I at ¶¶ 45 and 47.  In addition, to the extent there are pending motions as to which there has been no ruling, argument on those pending motions will be heard.  Finally, a party may raise any other issue.  

54. The Parties are advised, and are on notice, that failure to attend or to participate in the prehearing conference will be deemed a waiver of objection to the rulings made and to the procedural schedule, the prehearing conference date, and the hearing dates established at the prehearing conference.  

55. The ALJ suggests, but will not require, that the Parties discuss the issues to be addressed at the prehearing conference in advance of the prehearing conference.  The ALJ requests CenturyLink and Staff to coordinate the discussions.  

56. In this proceeding, Rules 4 CCR 723-1-1100 and 723-2-1101 (as in effect on June 30, 2013) will govern the treatment of information claimed to be confidential.  

57. In this proceeding, Rule 4 CCR 723-1-1101(b) (as in effect on June 30, 2013) will govern the treatment of information claimed to be highly confidential.  The Parties are advised, and are on notice, that information in this proceeding will not be considered to be, and will not be treated as, highly confidential information unless a party has filed in this proceeding, and the ALJ has granted, a motion seeking extraordinary protection for the information that is claimed to be highly confidential.  

58. Staff personnel will have immediate access to all information claimed to be confidential and to all information claimed to be highly confidential provided a Staff person having access has filed with the Commission an annual form pursuant to Rule 4 CCR 
723-1-1100(h) (as in effect on June 30, 2013).  
59. There will be no hearing to take public comment in this proceeding.  

60. Additional Rulings.
To the extent that the ALJ made rulings during the prehearing conference that are not discussed in this Interim Decision, the rulings are affirmed here.  
E. Discovery and Related Matters.  

61. Parties may begin discovery immediately.  

62. Unless modified by this Interim Decision, Rule 4 CCR 723-1-1405 (as in effect on June 30, 2013) will govern discovery in this matter.  

63. Absent a further interim decision to the contrary, Rules 4CCR 723-1-1405(d) and 
723-1-1405(f) (as in effect on June 30, 2013) will not apply in this proceeding.  

64. Subject to Rules 4 CCR 723-1-1100 (as in effect on June 30, 2013) and 
723-1-1101 (as in effect on June 30, 2013), discovery requests and discovery responses will be served on all Parties.  

65. Response time to discovery will be ten calendar days.  The requesting party and the responding party will work cooperatively to address requests for additional time within which to respond to discovery.  
66. Discovery requests that do not include confidential information or highly confidential information will be served by electronic mail.  Discovery responses that do not include confidential information or highly confidential information will be served by electronic mail.  

67. Except as agreed by the Parties, discovery requests that include confidential information will not be served by electronic means.  Except as agreed by the Parties, discovery responses that include confidential information will not be served by electronic means.  

68. Discovery responses that contain data will be provided in native format (such as Excel) whenever possible.  This means that the data will not be provided in hard copy or in PDF format.  

69. Parties may serve discovery no later than 5:00 p.m. Mountain Time (MT) on Monday through Thursday and may serve discovery no later than 3:00 p.m. MT on Friday.  Discovery served later than these stated times will be deemed to be served on the next business day.  

70. Motions pertaining to discovery may be filed at any time.  Absent further interim decision, responses to motions pertaining to discovery must be written.  By this Interim Decision, the ALJ will shorten, to three business days, the response time to a motion pertaining to discovery.  As necessary, the ALJ will hold a hearing on a discovery-related motion as soon as practicable after the motion and response are filed.  

II. ORDER  
A. It Is Ordered That:  
1. The Motion to Intervene filed by AARP is granted.  

2. AARP is a party in this proceeding.  

3. The Petition to Intervene Motion to Intervene filed by Colorado Cable Telecommunications Association is denied.  

4. Colorado Cable Telecommunications Association is granted amicus curiae status and may participate in this proceeding as an amicus curiae.  

5. The Motion to Intervene filed by Northern Colorado Communications, Inc., is granted.  

6. Northern Colorado Communications, Inc., is a party in this proceeding.  

7. The Verified Motion Requesting Pro Hac Vice Admission filed on June 17, 2013 by Elizabeth Ferrell, Esquire, is granted.  

8. Elizabeth Ferrell, Esquire, is admitted pro hac vice as counsel for AT&T Corp. in this proceeding.  

9. Elizabeth Ferrell, Esquire, is admitted pro hac vice as counsel for Teleport Communications America, LLC, in this proceeding.  

10. Pursuant to Decision No. C13-0552 and consistent with the discussion above, The National Health Statistics Reports, Wireless Substitution:  State-level Estimates From the National Health Interview Survey, January 2007- June 2010, filed April 20, 2011 in Proceeding No. 10M-565T, is placed in the administrative record of Proceeding No. 13M-0422T.  This document is Attachment 1 to this Interim Decision.  
11. Pursuant to Decision No. C13-0552 and consistent with the discussion above, the Colorado Office of Consumer Counsel Wireless Telephone Customer:  Survey Report 2011 Data Compared to 2007 Data, filed March 14, 2011 in Proceeding No. 10M-565T, is placed in the administrative record of Proceeding No. 13M-0422T.  This document is Attachment 2 to this Interim Decision.  
12. Pursuant to Decision No. C13-0552 and consistent with the discussion above, the Colorado Office of Consumer Counsel Landline Telephone Customers:  Survey Results 2011 Data Compared to 2007 Data, filed on March 14, 2011 in Proceeding No. 10M-565T, is placed in the administrative record of Proceeding No. 13M-0422T.  This document is Attachment 3 to this Interim Decision.  
13. Consistent with the discussion above, the oral motion of Qwest Corporation, doing business as CenturyLink QC; El Paso County Telephone Company; CenturyTel of Colorado, Inc.; and CenturyTel of Eagle, Inc. (collectively, CenturyLink), to expand this proceeding to include all wire centers served by CenturyLink is denied.  

14. Consistent with the discussion above, no later than September 16, 2013, each party shall make a filing that complies with ¶ 49, above.  

15. Consistent with the discussion above, no later than November 1, 2013, each party shall make a filing that complies with ¶ 50, above.  

16. A prehearing conference is scheduled in this matter as follows:  

DATE:
December 12, 2013  

TIME:
9 a.m. Mountain Time  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

17. Consistent with the discussion above, at the prehearing conference, the Parties shall be prepared to discuss the identified matters.  

18. A party’s failure to attend or to participate in the prehearing conference is a waiver of that party’s objection to:  (a) the rulings made during the prehearing conference; (b) the procedural schedule established as a result of the prehearing conference; (c) any prehearing conference date scheduled as a result of the prehearing conference; and (d) the evidentiary hearing dates scheduled as a result of the prehearing conference.  

19. Consistent with the discussion above, ¶¶ 61 through and including 70 govern discovery in this proceeding.  
20. Response time to a motion pertaining to discovery is shortened to three business days from the date of service of the motion.  

21. The Parties are held to the advisements contained in Interim Decisions issued in this proceeding.  
22. This Interim Decision is effective immediately. 

	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  The referenced Basic Service Competition Rules are found in the Rules Regulating Telecommunications Providers, Services, and Products, Part 2 of 4 Code of Colorado Regulations (CCR) 723 at Rules 4 CCR 723-2-2213 through and including 723-2-2215.  


�  Qwest Corporation, doing business as CenturyLink QC; El Paso County Telephone Company; CenturyTel of Colorado, Inc.; and CenturyTel of Eagle, Inc., collectively, are CenturyLink.  


�  Sprint Communications Company L.P. and Sprint Spectrum L.P., doing business as Sprint PCS, collectively, are Sprint.  


�  AT&T Corp. and Teleport Communications America, LLC, collectively, are AT&T.  


�  Bell Atlantic, MCI Communications, MCIMetro, NYNEX, Telecom USA, TTI, and Verizon Select Services Inc., collectively, are Verizon.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  New Rules of Practice and Procedure became effective on June 30, 2013.  Filing and rulings made prior to that date, including bench rulings made during the June 20, 2013 prehearing conference, were made pursuant to the rules then in effect.  Unless otherwise stated, reference in this Interim Decision to the Rules of Practice and Procedure are to the Rules in effect until June 30, 2013.  


�  Rule 4 CCR 723-1-1401(c) as effective on June 30, 2013 is substantially the same.  


�  Proceeding No. 10M-565T (the TAG Proceeding) was The Creation of a Telecom Policy Advisory Group for the Purpose of Informing the Commission on Current Advancements in Telecommunications Technology and the Telecommunications Marketplace Pursuant to § 40-15-101, C.R.S.  The Commission initiated that proceeding to investigate the telecommunications marketplace.  Specifically, the Commission established the Telecom Advisory Group (TAG), a group that consisted of a cross-section of telecommunications stakeholders, and charged the TAG to study, and to inform the Commission on, technological and marketplace advancements in telecommunications.  


�  Rule 4 CCR 723-1-1501(c) as effective on June 30, 2013 is substantially the same.  


�  Proceeding No. 04A-411T was In the Matter of the Combined Application of Qwest Corporation for Reclassification and Deregulation of Certain Part 2 Products and Services and Deregulation of Certain Part 3 Products and Services.  


�  Proceeding No. 04D-440T was Staff of the Colorado Public Utilities Commission’s Petition for a Declaratory Order Concerning the Reclassification and Deregulation of Telecommunications Services Under Parts 2 and 3, Title 40, Article 15 of the Colorado Revised Statutes.  


�  “When the PUC holds formal hearings, those hearings are judicial in their procedural character.”  Glustrom v. Colorado Public Utilities Commission, 280 P.3d 662, 666-67 (Colo. 2012).  


�  The documents are appended to this Interim Decision.  Attachment 1 is The National Health Statistics Reports, Wireless Substitution:  State-level Estimates From the National Health Interview Survey, January �2007 - June 2010, filed April 20, 2011.  Attachment 2 is the Colorado Office of Consumer Counsel Wireless Telephone Customer:  Survey Report 2011 Data Compared to 2007 Data, filed March 14, 2011.  Attachment 3 is the Colorado Office of Consumer Counsel Landline Telephone Customers:  Survey Results 2011 Data Compared to 2007 Data, filed on March 14, 2011.  


�  Proceeding No. 12R-862T is In the Matter of the Proposed Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations 723-2.  





�  The evidence would be collected through an adjudication or through a process similar to, e.g., summary judgment.  


�  At present, the Commission has not designated any wire center as an ECA; and there is no presumption with respect to ECA status.  Thus, the status quo is no ECA.  In this proceeding, a party seeking to change the status quo bears the burden of proof.  


�  Of the 70 listed wire centers, 33 are shown with 7 providers; 9 are shown with 6 providers; 18 are shown with 5 providers; and 10 are shown with 4 providers.  


�  At least one supporting affidavit must be signed by an officer of the submitting party and must attest to the accuracy of the content of the November 1, 2013 filing.  The affidavit submitted by Staff must be signed by the Director of the Commission.  The affidavit submitted by OCC must be signed by the Consumer Counsel.  The affidavit submitted by any other party must be signed by an officer whose level of authority and operational responsibility within the submitting party is similar to those of the Director of the Commission and of the Consumer Counsel.  


�  In the answer testimony and exhibits, the parties may advocate for additional wire centers to be considered ECAs, so long as the wire centers have CenturyLink and at least three other facilities-based telecommunications providers, for a total of four, providing basic service.  The parties also may advocate that one or more identified wire centers be removed from consideration as ECAs.  
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