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I. STATEMENT, FINDINGS, DISCUSSION, AND CONCLUSION
1. On 
June 7, 2013, Colorado Summit Express LLC, doing business as 
Denver Breckenridge Express (Applicant) filed an Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire (Application). 

2. On June 17, 2013, the Public Utilities Commission (the Commission) provided public notice of the Application as follows: 

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 
passengers in call-and demand shuttle service 
between all points within a ten-mile radius of the intersection of Swan Mountain Road and Colorado Highway 9, Breckenridge, Colorado on the one hand, and Denver International Airport and all points on Tower Road between Pena Boulevard and East 56th Avenue, Denver, Colorado, on the other hand.
3. On June 25, 2013, 1st ABC Transportation LLC, doing business as ABC Shuttle (ABC) filed a timely “Notice of Intervention.” 

4. On July 5, 2013, Fresh Tracks Transportation LLC (Fresh Tracks) timely intervened of right. 

5. During the Commission’s weekly meeting held July 25, 2013, the matter was referred to an administrative law judge (ALJ) for disposition.
6. On August 6, 2013, the undersigned ALJ scheduled this matter for a prehearing conference for August 22, 2013 at 1:30 p.m. pursuant to Rule 1409(a) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, to take place at the Commission’s office in Denver, Colorado.   Decision No. R13-0957-I.  The same Decision explicitly gave the parties permission to appear at the prehearing conference by telephone.  Id. at ¶ 4 and Ordering ¶ 2.  In order to appear by telephone, the party so wishing was required to file a notice indicating this preference along with the telephone number at which the party would be available at the designated date and time of the hearing.  Id.  That filing was due on or by 5:00 p.m. on August 20, 2013. Id.  
7. That Decision plainly mandated that all parties appear at the prehearing conference.  Decision No. R13-0957-I, ¶ 4 (“All parties are expected to appear . . .”).   

8. On August 9, 2013, the ALJ ordered all parties to either make a filing showing cause why they may proceed without counsel, or to have counsel enter an appearance by 5:00 p.m. on August 21, 2013.  Decision No. R13-0977-I; Rule 1201(b), 4 CCR 723-1, and 
§ 13-1-127(1)(a), C.R.S.  

9. Fresh Tracks made a filing on August 14, 2013 showing cause why it should be permitted to be represented by a non-attorney.  The ALJ finds that Fresh Tracks’ show cause filing substantially complies with the requirements of Decision No. R13-0977-I, Rule 1201(b), 4 CCR 723-1 and § 13-1-127(1)(a), C.R.S.  Fresh Tracks has designated Peter Griff and Jillian Hollen to represent them in this matter; the ALJ approves this designation, nunc pro tunc, to July 5, 2013 (date Intervention filed). 

10. Also on August 14, 2013, Fresh Tracks made a filing indicating its desire to appear by telephone at the prehearing conference along with the telephone number at which its representative would be available at the date and time designated for the hearing.  

11. On August 20, 2013, counsel for ABC entered an appearance in this matter.  Consequently, the ALJ finds that ABC has also complied with Decision No. R13-0977-I.  At the same time, counsel also requested permission to appear by telephone at the prehearing conference.  By Decision No. R13-1034-I issued August 21, 2013, the ALJ granted the Motion. 

12. Applicant did not make a show cause filing or have counsel enter an appearance as required by Decision No. R13-0977-I. 

13. Applicant also did not make any filing indicating that it wished to appear by telephone at the August 22, 2013 prehearing conference. 

14. The ALJ convened the Prehearing Conference at the designated date, time and place (August 22, 2013 at 1:30 p.m.).  ABC’s counsel and Fresh Tracks’s representative appeared by telephone, while a representative of ABC appeared in person.  Applicant did not appear.  

15. The ALJ recessed the hearing for an additional 15 minutes until 1:45 p.m., to provide Applicant a further opportunity to appear.  Applicant still did not appear.  Interveners each made a verbal motion to dismiss the Application based upon Applicant’s failure to appear at the mandatory prehearing conference.  The ALJ granted the Motion and issues this recommended decision consistent with that ruling.  

16. The Commission received no communication whatsoever from Applicant requesting to appear by telephone, seeking to continue the prehearing conference or showing good cause for failing to appear.

17. Failing to appear at the hearing, notice of which was properly given, constitutes a failure to prosecute this matter thereby warranting dismissal of the same.  See Rathbun v. Sparks, 425 P.2d 296, 298-99 (1967) (plaintiff’s failure to prosecute case with reasonable diligence warrants its dismissal). 

18. Applicant is a registered filer with the Commission’s E-Filing System.  Notice of the prehearing conference was properly provided to Applicant through the Commission’s 
E-Filing System.  Rule 1205(b), 4 CCR 723-1.   

19. Moreover, Rule 1201(a), 4 CCR 723-1, requires a party in an adjudicatory proceeding before the Commission be represented by an attorney.  This is an adjudicative proceeding before the Commission; Applicant is not represented by counsel.  Applicant was given an opportunity to either show cause under Rule 1201(b), 4 CCR 723-1, why it may proceed without counsel, or to have counsel enter an appearance.  Decision No. R13-0977-I.   Applicant failed to do so. 

By Decision No. R13-0977-I, the ALJ put Applicant on notice that unless it establishes an exception to Rule 1201(a), 4 CCR 723-1, that any filing made by a 
non-attorney on its behalf is void and of no legal effect.  The same Decision put Applicant on notice that failure to have an attorney enter an appearance on its behalf or to show cause why it 

20. may be represented by a non-attorney may result in dismissal of the Application without prejudice.
  Decision No. R 13-00977-I.
21. Because Applicant has failed to have an attorney enter an appearance on its behalf and failed to show cause why it may be represented by a non-attorney, its Application is void and of no legal effect.  Moreover, Applicant’s failure to comply with Commission rules and decisions demonstrates that Applicant has failed to prosecute his Application. Consequently, the Application will be dismissed for these additional reasons. 

22. Pursuant to § 40-6-109, C.R.S., and for the foregoing reasons and authorities, the ALJ  recommends that the Commission enter the following order.

II. order

A. The Commission Orders That:

1. Fresh Tracks Transportation LLC is authorized to be represented by non-attorneys in this matter, Peter Griff and Julian Hollen, nunc pro tunc, July 5, 2013.

2. The verbal motions to dismiss made by 1st ABC Transportation LLC and Fresh Tracks Transportation LLC at the August 22, 2013 prehearing conference are granted. 

3. The Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire filed by Colorado Summit Express LLC, doing business as 
Denver Breckenridge Express, is dismissed without prejudice.

4. Proceeding No. 13A-0650CP is closed.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commis-0387BPsion and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MELODY MIRBABA
________________________________
                     Administrative Law Judge




� The Decision also put Applicant on notice that for any future applications it may file, that it must meet the criteria of Rule 1201(b) in its application; otherwise, the application will be dismissed without providing a further opportunity to meet Rule 1201(b), 4 CCR 723-1. Decision No. R13A-0977-I. Applicant is again put on notice of this. 
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