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I. STATEMENT

1. On March 22, 2013, William Michael Kline (Applicant or Petitioner) filed his Petition for Hearing Re: Disqualification Determination.  The matter was referred to an Administrative Law Judge (ALJ) for resolution by minute entry during the Commission’s Weekly Meeting held April 3, 2013.

2. On March 28, 2013, Commission Staff (Staff) filed its Notice of Intervention by Staff, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1403(b) and Request for Hearing.

3. By Decision No. R13-0437-I, issued April 12, 2013, the matter was scheduled for hearing for May 7, 2013.  At the scheduled time and place the hearing was convened.  All parties appeared and participated through counsel.  Mr. Kline testified on his own behalf and 
Mr. Brian Chesher testified on behalf of Staff.  Hearing Exhibits 1, 2, and A through G were identified, offered, and admitted into evidence by stipulation of the parties.

4. Pursuant to § 40-6-109, C.R.S., the ALJ hereby transmits to the Commission the record and exhibits of this proceeding, as well as a recommended decision.

II. FINDINGS OF FACT

5. Mr. Chesher is a Criminal Investigator for Staff. In the normal course of his employment, he performs background checks for taxi and limousine drivers.  On March 19, 2013, Mr. Kline called the Commission to self-report that he had pled guilty to driving while ability impaired on March 12, 2013.  The conviction resulted from an arrest on September 26, 2013.

6. Mr. Kline owns and operates Denver Driver, LLC.  The company has a fleet of four luxury limousines.  He engages three other drivers.  He also drove prior to his disqualification.

7. In compliance with Commission rules and Colorado law, Mr. Kline reported the conviction.  Although affecting his ability to drive, the conviction did not affect his ability to own and operate his company.  But for this compliance, he might have been subject to penalty for a failure.  Mr. Kline’s compliance with his obligations is commendable, although it is noteworthy that Staff would also have been otherwise informed of the conviction in the ordinary course of business.

8. At approximately 7:30 p.m. on March 25, 2013, Mr. Kline picked up a friend, Darin Parks, at 1709 South Ouray Court, Aurora, Colorado.  They went to Pitcher’s Bar at the corner of Mexico and Chambers, in Aurora, to play pool and share a pitcher of beer.  After leaving the bar to take his friend back to where he picked him up, Mr. Kline was pulled over by an Aurora police officer.  After roadside tests, he was arrested.  At the time he was pulled over, Mr. Kline was driving a livery-plated 2006 Lincoln Town Car operated by Denver Driver, LLC.  The events leading to that arrest resulted in Mr. Kline being convicted of driving while ability impaired on March 12, 2013.  See Exhibit 1.

9. The evidence of record demonstrates that Mr. Kline timely reported his conviction, ceased driving upon disqualification, is in compliance with all requirements of his sentence, has exerted substantial effort to rehabilitate himself, and is remorseful for the risk of harm that he created.  

10. Based upon Exhibit 1 and information provided by Mr. Kline, Staff’s initial determination was made that he was disqualified from driving. Mr. Kline was notified of that determination.  See Hearing Exhibit 2. 

III. ANALYSIS AND CONCLUSIONS

11. Except as otherwise provided by statute, the Administrative Procedure Act imposes the burden of proof in administrative adjudicatory proceedings upon "the proponent of an order."  § 24-4-105(7), C.R.S.  Petitioner is the proponent of the order because he commenced the proceeding and requests reversal of Staff’s initial determination.  Rule 1500 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  Petitioner bears the burden of proof by a preponderance of the evidence.  § 13-25-127(1), C.R.S.; Rule 1500 of the Rules of Practice and Procedure, 4 CCR 723-1.  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its 
non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole, slightly tips in favor of that party.  

12. Staff is an indispensable party and bears the burden of going forward to demonstrate the reasons for its initial determination.  Thereafter, Mr. Kline bears the burden of proving that Staff’s initial determination is not supported by fact or law.  Rule 6105(j), 4 CCR 723-6 of the Commission’s Rules Regulating Transportation by Motor Vehicle.  

13. Staff did not disqualify Mr. Kline specifically based upon moral character.  Rather, Staff’s determination to disqualify Mr. Kline was based upon his being convicted of driving while ability impaired within two years immediately preceding the date the criminal history record check was completed.  Rule 6105(f)(III).  See also § 40-10.1-110(3)(c), C.R.S.

14. Staff has shown that Mr. Kline was convicted of driving while ability impaired on March 12, 2013.  See also Exhibit 1.  Staff properly disqualified Mr. Kline based thereupon, as required by Rule 6105(f)(III).  Staff has met its burden of going forward to demonstrate the reasons for its initial determination.

15. Mr. Kline, having petitioned for reversal of Staff’s initial determination, bears the burden of proving that Staff’s disqualification is not supported by fact or law.  Rule 6105(j)(IV)(B).  

16. Upon the filing of a petition to reverse Staff’s initial determination, the Commission will consider whether the petition should be granted using the standards set forth in § 24-5-101(2) C.R.S., to the extent applicable.  Rule 6105(j)(IV)(C).  Such consideration is not solely limited to the grounds for Staff’s determination.

17. A comprehensive view of the statutory scheme, and Commission rules implementing that scheme, must be undertaken in light of the obligation to protect the health, safety, and welfare of the traveling public as well as public policy to aid ex-offenders in their rehabilitation to society.
18. Staff shall disqualify a previously qualified driver whose subsequent conviction meets the criteria of Rule 6105(l).

19. Rule 6105(f)(III), an implementation of § 40-10.1-110(3)(c), C.R.S., provides that Mr. Kline is disqualified from driving for the two years following his conviction:
(III)
A driver shall be disqualified and prohibited from driving if, within the two years preceding the date the criminal history record check is completed, the driver was:

(A) convicted in this state of driving under the influence, as defined
in § 42-4-1301(1)(f), C.R.S.; driving with excessive alcoholic content, as described in § 42-4-1301(2)(a), C.R.S.; driving while ability impaired, as defined in § 42-4-1301(1)(g), C.R.S.; or driving while an habitual user of a controlled substance, as described in § 42-4-1301(1)(c), C.R.S. 

20. The plain language of § 40-10.1-110(3), C.R.S., defines three circumstances for disqualification.  A person “is disqualified and prohibited from driving” upon meeting any of the three stated separate criteria for disqualification:  (1) where the Commission makes a determination that an individual is not of good moral character; (2) where an individual has a conviction involving moral turpitude; or (3) generally where an individual is convicted within two years of driving under the influence of drugs or alcohol.  

21. Only the first criterion relies upon a Commission determination as to moral character.  The latter two criteria adopted by the Colorado Legislature (Legislature) are objective disqualification criteria not dependent upon a Commission determination as to moral character.  

22. The Commission is further mandated to consider information from the record check in its determination of whether an individual meets the standards in § 24-5-101, C.R.S.  § 40-10.1-110(4), C.R.S.  

23. Section 40-10.1-110, C.R.S., must be construed in light of § 24-5-101, C.R.S., which states:

(1)(a)  Except as otherwise provided in paragraph (b) of this subsection (1), the fact that a person has been convicted of a felony or other offense involving moral turpitude shall not, in and of itself, prevent the person from applying for and obtaining public employment or from applying for and receiving a license, certification, permit, or registration required by the laws of this state to follow any business, occupation, or profession….

(2)  Whenever any state or local agency is required to make a finding that an applicant for a license, certification, permit, or registration is a person of good moral character as a condition to the issuance thereof, the fact that such applicant has, at some time prior thereto, been convicted of a felony or other offense involving moral turpitude, and pertinent circumstances connected with such conviction, shall be given consideration in determining whether, in fact, the applicant is a person of good moral character at the time of the application. The intent of this section is to expand employment opportunities for persons who, notwithstanding that fact of conviction of an offense, have been rehabilitated and are ready to accept the responsibilities of a law-abiding and productive member of society.

24. Circumstances provided in § 24-5-101(1)(b), C.R.S., not being applicable at bar, the Legislature has determined in § 24-5-101, C.R.S., that conviction of a felony or other offense involving moral turpitude alone shall not prevent Mr. Kline from applying for and receiving a license, certification, permit, or registration required by the laws of this state to follow any business, occupation, or profession.

25. These two apparently conflicting provisions must be reconciled.  

26. “Section 24-5-101, in its original form, was part of the ‘Ex-Offenders' Rights Act.’ See ch. 151, sec. 1, § 39-25-101, 1973 Colo. Sess. Laws 513; Ficarra v. Department of Regulatory Agencies, 849 P.2d 6, 8 (Colo. 1993).  This statute applies generally to state and local licensing agencies, see R & F Enterprises, Inc. v. Board of County Commissioners, 199 Colo. 137, 140, 606 P.2d 64, 66 (1980), and, according to the supreme court, ‘is an expression by the general assembly of a public concern that persons who have been convicted of felonies or crimes of moral turpitude should not be deprived of the right to gainful employment solely due to their past activities.’  Beathune v. Colorado Dealer Licensing Board, 198 Colo. 483, 485, 601 P.2d 1386, 1387 (1979).”  Smith v. Colo. Motor Vehicle Dealer Bd., 200 P.3d 1115 (Colo. App. 2008).

27. In 2003, the structure of § 24-5-101, C.R.S., was modified so that subparagraph (1)(a) expresses the public policy that a conviction involving moral turpitude shall not, in and of itself, prevent a person from pursuing any business, occupation, or profession.  Subparagraph (1)(b) specifies when the fact that a person has been convicted of a felony or other offense involving moral turpitude can, in and of itself, prevent pursuit of a business, occupation, or profession. The Legislature has amended section (1)(b) in 2004, 2006, 2010, 2011, and 2012.  

28. “When the legislature specifically includes one thing in a statute, it implies the exclusion of another.” See A.D. Store Co. v. Exec. Dir., 19 P.3d 680, 682 (Colo. 2001) (acknowledging the doctrine of expressio unius est exclusio alterius); Black's Law Dictionary 661 (9th ed. 2009) (defining the term).
29. Similarly, the Legislature’s specific exclusions from the policy in 
§ 24-5-101(1)(a), C.R.S., imply it did not intend to exclude all those subject to Public Utilities Law, § 40-1-101 et. seq., C.R.S.  This interpretation is also supported by the fact that the Legislature did not correspondingly amend § 24-5-101(1)(b), C.R.S., when § 40-10.1-110, C.R.S., formerly § 40-5-105.5, C.R.S., was amended in 2003 or in any year since (including when other amendments were made in 2010 and 2011).  

30. However, the Legislature also has directed that when a specific and a general statutory provision conflict, the specific provision must prevail.  § 2-4-205, C.R.S. The Colorado Supreme Court explained the logic behind this practice as follows: 
A general provision, by definition, covers a larger area of the law.  A specific provision, on the other hand, acts as an exception to that general provision, carving out a special niche from the general rules to accommodate a specific circumstance.  Thus, to hold that a specific provision prevails over a general one still allows for both provisions to exist.  If general provisions prevailed over specific ones, then specific provisions would cease to function entirely.  
Martin v. People, 27 P.3d 846, 852 (Colo. 2001) (internal citations omitted).  

31. In a case involving statutes similar to those involved in the present proceeding, the Colorado Court of Appeals upheld the denial of an application for a motor vehicle salesperson license despite the fact that motor vehicle salespersons are not listed under 
§ 24-5-101(1)(b), C.R.S.  Smith v. Motor Vehicle Dealer Bd., 200 P.3d 1115, 1117-18.  The specific licensing application at issue in that case identified certain specified felonies that required deferral of a motor vehicle salesperson license until the end of a ten-year rehabilitation period.  Id. at 1118.  The court held the license deferral requirement not inconsistent with the Legislature's mandate that a criminal conviction “shall not, in and of itself” prevent a person from pursuing a profession.  Id.  “Because section 12-6-118(7)(a)(I) is limited to specific felony convictions, and because such convictions may serve as a basis for delaying but not permanently denying a motor vehicle salesperson license, the section does not simply make a criminal conviction, without more, the basis for denying a license.”  Id.  To hold otherwise would have rendered the provision at issue a “nullity,” which the court could not do.  Id. (citing Martin, 27 P.3d at 852).  

32. The Smith Court’s findings were reaffirmed in amendments the Legislature made to § 24-5-101, C.R.S., in 2012.  In 2012, the Legislature required agencies to consider “[w]hether there is a direct relationship between [an applicant’s] conviction and the position's duties and responsibilities” during their hiring processes.  § 24-5-101(4)(b), C.R.S.  This provision shows that the Legislature may have regarded a relatively recent conviction (within two years) for driving while ability impaired to bear a sufficiently “direct relationship” with limousine driving to warrant a specific prohibition against allowing recent offenders to provide for-hire transportation.  Furthermore, use of the phrase “[u]nless statute prohibits the employment of a person with a specific criminal conviction for a particular position” in § 24-5-101(3)(a), C.R.S., indicates that the Legislature did not intend to sweep away statutes such as § 40-10.1-110, C.R.S., with criminal conviction requirements for particular positions.  

33. In this case, Mr. Kline does not dispute any facts presented by Staff.  In fact, Mr. Kline himself reported his offense to the Commission.  

34. Mr. Kline’s moral character is not relevant to this proceeding because Mr. Kline’s conviction for driving while ability impaired within the past two years triggers the specific 
§ 40-10.1-110(c)(I), C.R.S., disqualification provision.  No determination of good moral character is made at the time of hearing.  

35. It is found that the specific provisions of § 40-10.1-110, C.R.S., govern over the general provisions of § 24-5-101, C.R.S.  Rule 6105(f)(III) and § 40-10.1-110(3)(c), C.R.S., mandate disqualification for a driving while ability impaired conviction “within the two years immediately preceding the date the criminal history record check is completed.”  
In that sense, disqualification under Rule 6105(f)(III) is not the result of a conviction alone, but a conviction along with the attendant circumstance of “within ... two years.”    

36. It is found that Mr. Kline failed to meet his burden of proof to show, under the circumstances present, that Staff’s initial determination to disqualify him should be reversed.

37. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

IV. ORDER

A. The Commission Orders That:

1. William Michael Kline’s Petition for Hearing Re: Disqualification Determination seeking reversal of his disqualification is denied.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

3. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge




� In the event that Exhibit F does not scan legibly, it was stipulated that the exhibit is identical to the prefiled copy of Exhibit F in the Commission’s file (which is legible).
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