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I. STATEMENT
A. Background
1. On April 8, 2013, Niobrara NatGas LLC (Niobrara) filed an Application for a Certificate of Public Convenience and Necessity for a Designated Service Territory and for a Certificate of Public Convenience and Necessity to Construct Facilities to Provide Natural Gas Transmission and Local Distribution Service (Application).  Niobrara seeks Commission authority to serve the Niobrara Energy Park with natural gas service as a local distribution company.

2. According to Niobrara, the Niobrara Energy Park would be one of the nation’s first hybrid natural gas and renewable energy data center parks.  The Niobrara Energy Park would host data centers, renewable energy generation facilities, natural gas fuel cells, and conventional natural gas fired generation.
3. Niobrara seeks authority from the Commission to construct transmission facilities from the Cheyenne Gas Hub to the Niobrara Energy Park located in Weld County north of Greeley, Colorado and west of U.S. Highway 85, as well as approval of local natural gas distribution facilities within the confines of the Niobrara Energy Park.   

4. In addition to providing local natural gas distribution service for customer facilities within the Niobrara Energy Park, Niobrara also proposes to provide the natural gas fired generation facilities with fuel for the purpose of generating electricity to serve the data centers and other prospective customers within the park.  Niobrara may also sell excess electricity to the existing utility grid.
5. By Interim Decision No. C13-0461-I, issued on April 19, 2013, the Commission modified the notice and intervention period for the Application, extending the deadline for the filing of requests for intervention through May 24, 2013.
6. The Application was deemed complete on June 4, 2013, by operation of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 and pursuant to § 40-6-109.5, C.R.S.  
7. On May 23, 2013, Public Service Company of Colorado (Public Service) filed a motion to intervene in this matter and request for hearing.  Public Service maintained that approving Niobrara’s request for a Certificate of Public Convenience and Necessity (CPCN) to construct a new gas transmission pipeline to connect to the Cheyenne Gas Hub would result in duplicative facilities and that Niobrara had not presented sufficient evidence to fully consider available alternatives.  Public Service explained that it operates a 24-inch transmission pipeline and an 8-inch transmission pipeline, both of which run near the Niobrara Energy Park from its Chalk Bluffs Station.  Public Service represented that it would welcome the opportunity to investigate Niobrara’s needs and provide alternatives to its CPCN application.

8. On May 24, 2013, Staff of the Colorado Public Utilities Commission (Staff) filed its Notice of Intervention by Right and Request for Hearing.  Staff indicated that it had been conducting discussions with Niobrara and was expecting Niobrara to supplement its Application.  Until the supplement was filed, Staff was unclear as to its position regarding the Application.
9. On June 7, 2013, the Colorado Office of Consumer Counsel (OCC) filed a Late Filed Petition to Intervene Out of Time and Entry of Appearance

10. On June 18, 2013, the Commission issued Decision No. C13-0733-I in which it ordered Niobrara to supplement its application, denied the OCC’s Petition to Intervene Out of Time, and referred the matter to an Administrative Law Judge for disposition.  In that Decision, the Commission noted that the Application represented a matter of first impression as the proposed Niobrara Energy Park would be the first “microgrid” project in Colorado.  The Commission was also concerned with certain allegations raised by Niobrara regarding Public Service’s unwillingness to discuss the project until this stage of its development.  

11. The Commission further ordered Niobrara to supplement its Application as it indicated it was willing to do in response to Staff’s request for hearing.  Niobrara was ordered to file the supplement to the Application by July 2, 2013.  It was then to be determined whether the Application was contested and whether a hearing was necessary.

12. On June 28, 2013, Niobrara filed the supplement to its Application.  

13. Upon the filing of the supplement, Staff filed its Notice of Withdrawal of Request for Hearing which it filed on July 17, 2013.  

14. On July 16, 2013, Public Service filed its Notice of Withdrawal of Request for Hearing.

15. On July 22, 2013, Niobrara filed a Motion to Determine Application Based Upon Modified Procedure Pursuant to Rule 1403.  

16. Pursuant to § 40-6-109, C.R.S., the ALJ transmits to the Commission the record and exhibits of the proceeding together with a written recommended decision.  

II. FINDINGS OF FACT AND CONCLUSIONS
17. As indicated above, Staff and Public Service have withdrawn their respective requests for a hearing in this matter.  Staff states that it now supports approval of the Application as amended by the supplement.  Although Public Service did not seek to withdraw its intervention in this proceeding, it did state that it does not oppose the Application.  As a result, it is found that the Application is now unopposed; therefore, Niobrara’s Motion will be granted and this matter will be considered pursuant to the Commission’s modified procedure under 
§ 40-6-109(5), C.R.S., and Commission Rule 4 CCR 723-1-1403.

A. Original Application

18. According to the Application, Niobrara seeks a CPCN for the provision of natural gas transmission and distribution service to serve a one square mile area known as the Niobrara Energy Park in north central Colorado in an area located slightly north of Fort Collins.
  Niobrara seeks authority to serve the Niobrara Energy Park with natural gas service as a local distribution company.  

19. In addition to the service territory CPCN sought pursuant to Rule 4101, of the Commission’s Rules Regulating Gas Utilities and Pipeline Operators, 4 CCR 723-4, Niobrara also seeks a CPCN to construct the necessary transmission and distribution facilities to serve the Niobrara Energy Park service territory pursuant to Rule 4102.  The Application includes Exhibit No. 3 which is a map depicting the internal local distribution service proposed by Niobrara, and Exhibit No. 4 which is a map depicting the prospective routes by which natural gas transmission service would be provided to the Niobrara Energy Park with the various points of interconnection depending on the route chosen for the transmission service.

20. In addition, as part of Exhibit No. 5, Applicant includes a Statement of Net Worth in lieu of the most recent audited balance sheet, income statement, statement of retained earnings, and statement of cash flows, filed under seal because Applicant is owned by a sole owner.  Applicant seeks a waiver of the requirements of Rule 4002(b)(IX) to the extent necessary to submit a Statement of Net Worth rather than the financial statements required under the rule.

21. Niobrara represents that the Niobrara Energy Park is proposed to be one of the nation’s first hybrid natural gas and renewable energy data center parks.  Niobrara envisions that the energy park could contain data centers, renewable energy generation facilities, and conventional natural gas fired generation.  The generation facilities are to provide primary electric service to data center customers and other park tenants.  In addition, opportunities may exist to sell excess electricity to the existing utility grid.  Lot sizes and configuration in the concept master plan allow for data centers of various sizes, manufacturing, and energy generation uses coordinated around a site substation and site microgrid concept according to Niobrara.

22. Niobrara foresees that a microgrid for the transmission of electricity from the natural gas generation facilities, as well as solar arrays, will provide reliable electric service to the data centers, which are the target customers through the microgrid and natural gas distribution service with the energy park.  Applicant notes that the energy park is located approximately 2.3 miles south of the Cheyenne Gas Hub, making access to the natural gas commodity readily available for service to the Niobrara Energy Park.

23. Niobrara seeks a CPCN to construct transmission facilities from the Cheyenne Gas Hub to the Niobrara Energy Park, and approval of local natural gas distribution facilities within the confines of the energy park.  Besides providing local natural gas distribution service for customer facilities within the energy park, Niobrara proposes providing the natural gas fired generation facilities with fuel for the purpose of generating electricity to serve the data centers and other customers within the energy park.
  Applicant further represents that it possesses the required environmental waivers for a 200 megawatt (MW) natural gas fired electric generation facility.

24. Niobrara represents that it is not affiliated with any other utility which holds authority duplicating the territory sought in this Application.  Further, Niobrara states that there are presently no natural gas public utilities or other entities of like character providing similar service in or near the area involved in the Application.  It identifies the closest existing potential natural gas service providers as Xcel Energy and Atmos Energy whose facilities are located nine and eight miles’ distance respectively from the nearest boundary of the Niobrara Energy Park.

25. Niobrara also attaches to its Application, Exhibit No. 11, which is a feasibility study illustrating the estimated investment in the facilities to provide natural gas distribution service to the proposed electric generation facility to be located within the Niobrara Energy Park.  Niobrara notes that the estimates are preliminary but have nonetheless been vetted with the assistance of CH2M Hill.  Additionally, Exhibit No. 4 to the Application shows pipeline alternatives to the Cheyenne Gas Hub and the various routes and lengths of natural gas transmission facilities necessary to reach the energy park from the Cheyenne Gas Hub.

26. Niobrara states that because the proposed service territory has no current natural gas transmission or distribution service available to it, and because no facilities currently exist from the Cheyenne Gas Hub to and within the Niobrara Energy Park for its specific use, Niobrara has not studied alternatives to the proposed transmission and distribution facilities for which CPCNs are sought in this Application.

B. Supplement to the Application

27. After discussions with Staff during the extended notice period established by the Commission in Decision No. C13-0461-I, Niobrara submitted a supplement to the Application in which it agrees to the imposition of certain conditions on the proposed CPCNs.  

28. Regarding the designated service territory CPCN, Niobrara agrees to provide annual updates to the Commission on the progress of the addition of customers within the service territory.  Regarding the facilities CPCN to provide transmission and local distribution service, Niobrara agrees to provide annual updates to the Commission on the progress of the build out of the facilities necessary to provide the proposed gas service.

29. Should a significant event occur within the time periods between the annual updates, Niobrara agrees to provide a description of the event within 30 days of its occurrence.  Niobrara provides an example of a significant event as the issuance of a construction contract for the construction of a portion of the facilities governed by the CPCN issued in this proceeding.

30. Niobrara also agrees that it will not commence the provision of natural gas distribution service pursuant to the authority granted here without first filing an appropriate tariff covering the services to be provided and the rates for those services commensurate with Commission Rules 1210, 4108, and 4109.  Further, Niobrara agrees that the Commission may keep this proceeding open for the purpose of receiving the reports and tariffs as described above.

31. In addition to the agreed conditions identified above, Niobrara provides several clarifications regarding its Application.  Niobrara states that it only seeks authority for the provision of natural gas transmission and distribution service to the Niobrara Energy Park.  It also acknowledges that the service territory in which it seeks a CPCN for both gas facilities and service territory is located within the designated retail electric service territory of Poudre Valley Rural Electric Association.  As the Niobrara Energy Park is zoned for industrial and commercial uses only, Niobrara represents that it will have no residential customers or small commercial customers located within the energy park.  

32. Niobrara also agrees to inform the Commission’s Pipeline Safety Staff of its intent to commence installation of facilities 30 days before construction is scheduled to begin.  Niobrara clarifies that its intent to construct a local distribution natural gas service within the Niobrara Energy Park is to enable the provision of local space heating and hot water heating to customer buildings to be located within the energy park.

C. Conclusions

33. Any utility seeking authority to construct and operate a facility pursuant to 
§ 40-5-101, C.R.S., must file an application for a CPCN with the Commission pursuant to Rule 4102.  That Rule further requires that an applicant for a CPCN to construct and operate facilities must include certain information, including information as required by Rules 4002(b) and (c).  

34. A utility may not provide service to a new geographic area without first obtaining a CPCN from the Commission.  A utility seeking a CPCN to provide service in a new service territory must file an application pursuant to Commission Rule 4101.  In addition, Rule 4101 requires that an applicant for a CPCN to provide service in a new geographic area must include certain information, including information as required by Rules 4002(b) and (c).

35. A review of the Application and the supplemental information provided by Applicant shows that Applicant has provided the requisite information under Rules 4002(b) and (c) as provided by Rules 4101 and 4102.  

36. Regarding the service territory Niobrara seeks to serve, it provides information in the form of a map and territorial description showing the location of the one square mile area known as the Niobrara Energy Park to which it wishes to provide natural gas transmission and local distribution service.  

37. Regarding the transmission and distribution facilities Niobrara proposes to construct, it provides a map showing the internal local distribution service is proposes, as well as a map showing the prospective routes by which natural gas transmission service would be provided to the Niobrara Energy Park, including the points of interconnection depending upon the route chosen for the transmission service. 

38. Niobrara also attaches a copy of a Statement of Net Worth in lieu of the financial statements required by Rule 4002(b)(IX) as Niobrara is owned by a sole owner.  

39. Niobrara represents that it has the operational and management experience, the financial capability, and is qualified in all respects to construct and operate the natural gas transmission and distribution operations as set forth in its Application.  Niobrara further represents that the feasibility study (attached to the Application as Exhibit 11) demonstrates that the construction and operation of its natural gas transmission distribution system as proposed herein is economically viable.  Niobrara also represents that it possesses sufficient equipment to provide the proposed service and is financially viable to conduct operations under the authority requested.  The Application and the supporting information attached to it demonstrate that a need exists for the proposed service.

40. Niobrara represents that construction of the natural gas transmission facilities, consisting of a 12-inch transmission line from the Cheyenne Gas Hub located in Wyoming to the Niobrara Energy Park and a natural gas distribution pipeline, appropriately sized within the Park, is scheduled to begin about the third quarter of 2013, with an in service date of approximately the first quarter of 2017.

41. Exhibit No. 11 to the Application provides estimates for the cost of providing natural gas distribution service to the proposed electric generation facility located within the Niobrara Energy Park.  Transmission facilities from the Cheyenne Gas Hub have also been provided as Exhibit No. 4.  Niobrara admits that the estimated costs are preliminary at this point but have been thoroughly vetted with the help of a third party consultant.

42. Niobrara proposes to provide local natural gas distribution service for customers’ facilities within the Niobrara Energy Park, as well as provide natural gas fired generation facilities with fuel to generate electricity to serve the data centers and other prospective customers within the energy park.

43. At this point, Niobrara has not filed proposed tariffs containing the rates, terms, and conditions of the services to be provided for the Niobrara Energy Park.  In its supplement to the Application, Niobrara states that it will not commence the provision of natural gas distribution service pursuant to the CPCNs granted in this proceeding without first filing appropriate tariffs covering the services to be provided and the rates for those services as required under Commission Rules 1210, 4108, and 4109.

44. Niobrara represents that it is not affiliated with any other utility or company holding authority that duplicates in any respect the authority sought through this Application.

45. The proposed territory is not currently served by any other natural gas provider.  Niobrara seeks to provide natural gas public utility services to new potential customers in the proposed service territory of the Niobrara Energy Park.  It is found that the present and future public convenience and necessity respectively now requires and will require the construction and operation of the natural gas transmission and distribution system as proposed in this Application.

46. The grant of the requested CPCNs is in the public interest, and therefore, Niobrara’s application for a CPCN as described above is granted.

47. As discussed supra, Niobrara proposes to ultimately create a hybrid natural gas and renewable energy data center park, and establish a microgrid for the transmission of electricity from the natural gas generation facilities, as well as from renewable energy generation facilities in the form of photovoltaic solar that will serve its data center customers.  It also intends to supply excess electricity back onto the existing grid.
  As indicated by the Commission, this type of system is a matter of first impression for the Commission.  

48. A microgrid is defined as a discrete energy system consisting of distributed energy sources such as renewable and conventional energy and storage, and loads capable of operating in parallel with, or independently from, the main grid.
  Microgrid technology while relatively new, offers a way to relieve pressure on the transmission and distribution system, and reduce emissions by incorporating natural gas fuel cells and renewable energy generation in a localized approach.  In addition, microgrid technology provides yet another means to effectively utilize renewable energy and optimize power sources and uses. 

49. While the direction of microgrid technology and its uses is a matter of policy for the Commission to determine, in this instance, it is found that the CPCNs requested by Niobrara for the proposed natural gas service are in the public interest.  Indeed, Niobrara has shown good cause to approve its Application.  

50. In addition, Niobrara’s supplemental filing provides for sufficient communications with Staff on the development of Niobrara’s plans.  However, it is strongly suggested that Niobrara work with Staff prior to construction of any facilities to ensure that Staff always has up-to-date information on the status of the project,  Further, Niobrara should work with Staff to further define the term “significant event” in order to further guarantee that lines of communications between the two parties remain effective.

51. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. The Motion to Determine Application Based Upon Modified Procedure Pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-1403 filed by Niobrara NatGas LLC is granted.

2. The application as described in detail above, and in Attachment A (Application) and Attachment B (Supplement) attached to this Decision, filed by Applicant, Niobrara NatGas LLC for Certificates of Public Convenience and Necessity (CPCNs) to service the Niobrara Energy Park service territory as more fully described in the Application and accompanying exhibits, is granted.

3. The application as described in detail above, and in Attachment A (Application) and Attachment B (Supplement) attached to this Decision, filed by Niobrara NatGas LLC for a CPCN to construct the necessary transmission and distribution facilities to provide natural gas transmission and distribution service to the Niobrara Energy Park, as more fully described in the Application and accompanying exhibits, is granted.

4. A CPCN is granted to Niobrara NatGas LLC to service the Niobrara Energy Park service territory as more fully described in the legal description in Exhibit No. 2 of the Application attached to this Decision as Attachment A, and this Decision shall be deemed to be, and shall be, a Certificate of Public Convenience and Necessity.

5. A CPCN is granted to Niobrara NatGas LLC to construct the necessary transmission and distribution facilities to provide natural gas transmission and distribution service to the Niobrara Energy Park, as more fully described in the Application and accompanying exhibits attached to this Decision as Attachment A, and this Decision shall be deemed to be, and shall be, a Certificate of Public Convenience and Necessity.

6. Niobrara NatGas LLC shall not commence the provision of natural gas distribution service pursuant to the CPCNs granted here until an effective and approved tariff is on file with the Commission. 

7. Not less than 60 days prior to the commencement of the provision of natural gas distribution service pursuant to the CPCNs granted in this proceeding, Niobrara NatGas LLC shall file appropriate tariffs covering the services to be provided and the rates for those services for approval.  

8. The Commission shall retain jurisdiction of this proceeding to the end that it may take such action and enter such orders as may appear necessary to fully effectuate this Decision.

9. Any area of the requested CPCN not served by Niobrara NatGas LLC within a reasonable timeframe will be subject to review, revision, or termination by this Commission.

10. The authority granted by this Decision shall be exercised from, and after the effective date of this Decision.

11. The requirements of Commission Rule 4 CCR 723-4-4002(b)(IX) are waived for the purposes of this Application only.  In lieu of the financial statements required under that Rule, the Statement of Net Worth filed by Applicant will be accepted.

12. Niobrara NatGas LLC shall comply with the reporting requirements as detailed in the Supplement to the Application attached to this Decision as Attachment B.

13. Niobrara NatGas LLC shall inform the Commission Pipeline Safety Staff of its intent to commence installation of natural gas pipeline facilities no less than 30 days prior to the beginning date of construction of those pipeline facilities.

14. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

15. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.


a.)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.


b.)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

16. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________
                     Administrative Law Judge




� The specific location of the Niobrara Energy Park is described in metes and bounds in Exhibit No. 2 to the Application which indicates the designated service territory within which Niobrara seeks a CPCN to provide natural gas local distribution service to prospective customers located within the park.


� Attached as Exhibit No. 8 to the Application is a list of Allowed Commercial and Industrial uses within the Niobrara Energy Park detailing the various operations permitted within the confines of the energy park.  In addition, Exhibit No. 9 attached to the Application describes opportunities for the Niobrara Energy Park prepared by CH2M Hill.


� Exhibit No. 10 to the Application shows the location of the existing Xcel Energy and Atmos Energy facilities and their respective relation to the Niobrara Energy Park.


� Niobrara reports that the energy park has already received certain environmental waivers for a 200 MW natural gas fired electric generation facility.


� Robert Liam Dohn, The Business Case for Microgrids, The New Face of Energy Modernization, Siemens AG, 2011.
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