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I. STATEMENT
1. Proceeding No. 12F-1215R concerns the Complaint filed by the Union Pacific Railroad Company (Union Pacific or Complainant) against the Colorado Department of Transportation (CDOT or Respondent) filed on or about November 21, 2012.  
2. During the Commission’s weekly meeting held December 5, 2012, the Commission referred this matter to an administrative law judge (ALJ) for disposition.

3. By Decision No. R12-1451-I, issued December 18, 2012, CDOT was ordered to satisfy or answer the Complaint attached thereto as Appendix A.

4. On January 7, 2013, CDOT’s Response to Order to Satisfy or Answer Dated December 5, 2012, by Answering Union Pacific Railroad Company’s Formal Complaint Dated November 21, 2012, was filed.

5. By Decision No. R13-0046-I, issued January 8, 2013, a procedural schedule was established and a hearing was scheduled. 

6. By Decision No. R13-0379-I, issued April 2, 2013, CDOT’s Motion to Dismiss for Lack of Subject Matter Jurisdiction was denied.  The undersigned found that Complainant stated claims within the scope of the Commission’s jurisdiction as to promotion of public safety at the crossing of the Union Pacific and Weld County Road (WCR) 80 in consideration of the proximity and operation of the intersection of WCR 80 and U.S. Highway 85 (US 85).  

7. At the scheduled time and place, the matter was called for hearing.  During the course of the hearing, testimony was received from Adam Engelkamp, Ina Zisman, Janet Carter, Mike Bedell, Karl Buchholz, and Larry Haas on behalf of Complainant.  Larry Haas also testified on behalf of Respondent. Hearing Exhibits 1 through 18, A through G, and O through R were identified, offered, and admitted into evidence.  
8. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

9. CDOT is the roadway authority for US 85, a roadway adjacent to the crossing of Union Pacific and WCR 80.  CDOT has authority to place and maintain traffic control devices on state highways. § 42-4-601, C.R.S.  

10. Union Pacific is a Colorado public utility, as defined in § 40-1-103(1)(a), C.R.S. 

11. Mr. Engelkamp is a claims representative for Union Pacific.  In the course of his duties, he is empowered to bring public safety issues to the Union Pacific Safety Committee for consideration.  

12. On August 18, 2012, Mr. Engelkamp visited and photographed the intersection of US 85 and WCR 80 following a truck-train accident that occurred where WCR 80 intersects with Union Pacific’s tracks.  

13. Ms. Zisman has been a CDOT Region 4 traffic engineer for over five years.  Region 4 includes all of Weld County, the location of the rail crossing that precipitated Union Pacific’s complaint.  

14. Mr. Haas is CDOT’s Region 4 Traffic Operations Engineer.  He has been with CDOT for over 23 years.  

15. Ms. Carter has been a traffic engineer for Weld County Public Works for five years.  She has authority over the division of Public Works that conducts traffic counts on county roadways.  

16. Mr. Bedell is a senior engineer for Weld County Public Works.  He represented Weld County at Union Pacific’s site visit that led to the County’s request for gates and flashing lights at the crossing. See Decision No. R11-0931, Proceeding No. 11A-242R issued August 29, 2011.  During the site visit, Mr. Bedell observed westbound tractor-trailers stopping on the railroad tracks.  

17. Mr. Buchholz has been a traffic engineer for the Muller Engineering Company for five years.  He helped prepare CDOT’s requested traffic control study (Exhibit 6).   

18. After visiting the intersection of US 85 and WCR 80 on December 27, 2010, Union Pacific representatives requested that CDOT consider installing a traffic signal at the intersection immediately to the west of the crossing that would interconnect with equipment at the railroad crossing.  Union Pacific observed that there was a “significant risk” that the short storage distance between the tracks and US 85 would cause large trucks to foul the tracks while waiting for traffic to clear on US 85.  See Exhibit C.  

19. Mr. Engelkamp visited and photographed the intersection during 2012 to investigate an accident where a southbound train struck the front end of a westbound truck on WCR 80 that partially blocked the tracks.  He photographed westbound trucks stopped at US 85 with trailers partially blocking the tracks due to the short storage space between the tracks and US 85.  He also photographed a northbound truck turning east onto WCR 80 that had swung into the westbound lane of WCR 80 in order to complete its turn and avoid hitting a utility pole.  See Exhibit E.  

20. The traffic report for the accident investigated by Mr. Engelkamp was admitted as Hearing Exhibit 16. Immediately before the accident, a driver departing Fagerberg Produce Company’s (Fagerberg) onion facility east of the crossing had stopped his tractor-trailer in the railroad crossing.  A train hit the truck at its front right corner (i.e., not within the limited storage distance between the crossing and the intersection at US 85).  Thus, the entirety of the trailer was east of the crossing at the time of the accident.  

21. A study commissioned by CDOT confirms that if a westbound design vehicle (WB-65 tractor-trailer) were to stop on WCR 80 such that its trailer did not block Union Pacific’s tracks, its tractor would be stopped in the middle of northbound traffic of US 85.  Exhibit 6.  

22. Ms. Zisman received two letters from Union Pacific.  One was dated February 3, 2011 (Exhibit C).  The second was dated October 3, 2012 (Exhibit D).  These letters attempted to bring to CDOT’s attention the storage capacity safety issue at the crossing because of the proximity to the intersection of US 85 and WCR 80.  Union Pacific requested that CDOT study the intersection.  

23. At the time of CDOT’s response on November 26, 2012 (Exhibit G), CDOT had neither commissioned a study nor requested a diagnostic or site visit by all interested parties.  

24. Mr. Haas opined that, in his professional judgment, installing an interconnected signal at the intersection of US 85 and WCR 80 is “neither warranted nor desirable.”  Exhibit O.

25. Ms. Zisman opines that the intersection’s total accident history does not justify signalizing the intersection.  Given the limited resources available to CDOT, it is impossible for it to address all safety concerns; therefore, spending is prioritized.  

26. CDOT contends that a diagnostic would only be requested to signalize the intersection.  CDOT has decided not to construct and interconnect signals with the Union Pacific at WCR 80 crossing and US 85, so no diagnostic was requested.  

27. At the hearing, Ms. Zisman acknowledged the potential for a safety 
concern due to lack of sufficient storage between US 85 and Union Pacific’s tracks.  She visited the site and discussed Union Pacific’s concerns with Mr. Haas and fellow CDOT worker 
Ms. Gloria Hice-Idler.  Although she indicated to Union Pacific that she would look into its concerns, she never responded to Union Pacific regarding CDOT’s chosen course of action.  See Exhibit G.  

28. Union Pacific placed the flashing lights and gates at WCR 80 in service on September 4, 2012.  Exhibit D.  Ms. Zisman opined that these improvements will ameliorate the safety issues at the crossing.  Based on those safety improvements, it was her opinion that CDOT should wait to observe and evaluate the effectiveness of those improvements before considering others.  

29. Ms. Zisman testified that there have been three accidents related to the railroad crossing in the last ten years, two of which occurred on the eastern side of the crossing and might have been prevented by the recently installed gates and flashing lights.  See Exhibits 16 through18.  In her opinion, accidents at the crossing were infrequent enough to overcome the fact that CDOT’s design vehicle depicted in Exhibit 6 would not fit within the available storage space.  

30. Ms. Zisman described signs for advanced warning of the railroad crossing that were installed on US 85; however, she noted that signage on WCR 80 is Weld County’s jurisdiction.  

31. Mr. Bedell testified that he had forwarded an email requesting additional signage on WCR 80 to Ms. Carter.  As a result, he believes the County is in the process of installing advanced warning signs and do-not-stop-on-tracks signs near the crossing.  

32. Warrant 9 of the Federal Highway Administration’s Manual on Uniform Traffic Control Devices (MUTCD) recommends consideration of a traffic signal when an intersection lies within 140 feet of a railroad crossing and traffic volumes exceed a certain level.  Exhibit 7.  CDOT hired Muller Engineering Company, which found that the intersection of US 85 and WCR 80 met Warrant 9.  Exhibit 6.  

33. Ms. Zisman explained that meeting Warrant 9 does not necessarily mean that a signal should be constructed.  Rather, meeting a signal warrant under the MUTCD is merely one consideration of many that CDOT takes into account.  

34. Ms. Carter of Weld County Public Works opined that there were many alternatives for improving the crossing’s safety situation.  First, the roadway could be designated as a 
weight-limited roadway, and trucks could be prohibited from turning onto US 85 from WCR 80.  Second, the rail could be moved (though she conceded that Union Pacific likely would not prefer that solution).  Third, turn lanes could be added.  Finally, the crossing could be closed.  

35. Ms. Carter testified that making WCR 80 a weight-limited roadway would divert traffic from the Fagerberg produce facility approximately one mile to the next intersection to the north.  

36. Ms. Carter also warned that one must consider the potential impact to the safety on US 85 in the event that traffic signals were installed.  Where traffic signals are added at an intersection with a great disparity in traffic between major and minor roadways, other safety issues can create more problems for the heavier traffic roadway.  

37. Ms. Carter also explained some of the practical realities of the rural area near the railroad crossing.  She described the many uncontrolled intersections along the US 85 corridor. While this lack of signalization may seem to be a potential traffic hazard, Ms. Carter testified that Weld County does not undertake studying a solution until a problem is identified.  If documented accidents at one crossing are greater than the expected number of accidents at the crossing, then further study is warranted.  Thus, she clarified that one accident by itself does not indicate a safety problem.  

38. Although Ms. Carter deferred to CDOT’s decision-making authority over the intersection given that US 85 is the dominant roadway, the undersigned finds Ms. Carter’s considerations affecting county roads to be reasonable and credible.  

39. Mr. Buchholz oversaw preparation of Muller’s traffic control needs study for CDOT. Exhibit 6. Consistent with the MUTCD’s guidelines, the study aimed to document average traffic data – not peak traffic – at the intersection of US 85 and WCR 80.  

40. Mr. Buchholz reviewed the intersection’s crash history and opined that two of the four accidents reported between 2007 and 2011 could possibly have been mitigated by the availability of acceleration and deceleration lanes on US 85.  These two accidents were rear-end collisions involving southbound vehicles.  

41. Mr. Buchholz described how CDOT manages potential risks based upon historical data and funding. Based upon his familiarity with the crossing, he opined that the addition of acceleration and deceleration lanes would be costly and would include necessarily widening the structures for crossing a nearby irrigation ditch.  

42. In questioning, Mr. Buchholz also made it clear that a modification to the transportation system needs to be considered from a holistic viewpoint. While installing a traffic signal might ameliorate concerns regarding storage availability, signalization can present other advantages and disadvantages.  Illustratively, Mr. Buchholz noted that the addition of a signal could increase the rear-end accidents on US 85.  

43. Although Mr. Buchholz said his study considered alternatives to signalization at a general level, no alternative jumped out as a “silver bullet” that addressed all the relevant safety concerns.  However, Mr. Buchholz opined that when the new flashing lights and bells at the crossing are activated to warn drivers of an oncoming train, westbound truck drivers who want to turn left onto US 85 may opt to turn right instead.  

44. Mr. Haas believes the improvements installed by Weld County and Union Pacific will probably avoid the condition of the vehicle described in Exhibit 6 at page 4.  He opined that gates and lights will prevent vehicles from parking on the tracks or alert them to an approaching train in any event.  Under cross-examination by Respondent, Mr. Haas responded that traffic would not prohibit the truck from clearing the intersection by turning to the right.  

45. Mr. Haas affirmed in his affidavit that there are 16 train movements per day at Union Pacific’s at-grade crossing with WCR 80.  According to a December 2012 traffic count, 7,000 vehicles per day use US 85, 25 percent of which were heavy vehicles.  Meanwhile, 270 vehicles per day use WCR 80, 23 percent of which are heavy vehicles.  Exhibit O; see also Exhibit 9.  

46. Mr. Haas concludes that conditions at the crossing are not a significant safety problem given the area’s low traffic volume.  However, he admitted that the MUTCD recognizes safety issues for where there is less than 200 feet of storage.  

II. DISCUSSION AND CONCLUSIONS

47. The Commission has jurisdiction over this Complaint pursuant to § 40-6-108, C.R.S.

48. The Commission has statutory authority to regulate railroad crossings in the interest of public safety.  “The commission has the power to determine, order, and prescribe, in accordance with the plans and specifications to be approved by it, the just and reasonable manner including the particular point of crossing . . . at which any public highway may be constructed across the tracks or other facilities of any railroad corporation at grade, or above or below grade and to determine, order, and prescribe the terms and conditions of installation and operation, maintenance, and warning at all such crossings that may be constructed, including the posting of personnel or the installation and regulation of lights, block, interlocking, or other system of signaling, safety appliance devices, or such other means or instrumentalities as may to the commission appear reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted.”  § 40-4-106(2)(a), C.R.S. (emphasis added).  

49. “[T]he PUC is not precluded from exercising its duty to ensure public safety by participating in the prior approval of a location. Public safety is of overriding concern.”  Mountain View Electric Assn. v. Public Utilities Com., 686 P.2d 1336, 1342 (Colo. 1984).

50. Except as otherwise provided by statute, the Administrative Procedure Act imposes the burden of proof in administrative adjudicatory proceedings upon "the proponent of an order."  § 24-4-105(7), C.R.S.  As to claims in the Complaint, Complainant is the proponent of the order because it commenced the proceeding and is the proponent of the order as to the Complaint.  Rule 1500 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1. 
51. Complainants bear the burden of proof by a preponderance of the evidence as to claims stated in the Complaint.
  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence. Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole, slightly tips in favor of that party. 

52. Union Pacific seeks a Commission decision addressing public safety issues and the need for CDOT to install interconnected traffic signals at the highway intersection adjacent to the railroad crossing at WCR 80 in Ault, Colorado.

53. Union Pacific claims that installation of an interconnected traffic signal at the adjacent highway crossing is necessary for the prevention of accidents at the crossing and the promotion of public safety.  

54. It is found and concluded that Union Pacific failed to meet its burden of proof.

55. There is an acknowledged safety concern because the proximity of the intersection of WCR 80 and US 85 to the crossing of the Union Pacific crossing with WCR 80 does not permit adequate storage for a WB-65 tractor trailer design vehicle between the intersection and the crossing.  

56. Union Pacific failed to show that the requested relief should be granted in the interest of public safety despite the conclusions reached by traffic engineers supporting CDOT’s position.  Based upon the totality of circumstances, conditions at the crossing do not appear unusual in the area.  To the extent they might, the impact of recent improvements has not been quantified or distinguished as to the safety concerns shown.  Only one prior accident was shown to result from issues affecting safety at the crossing (e.g., lack of storage distance).  See Hearing Exhibit 17.  The accidents described in Exhibits 16 and 18 occurred entirely on the east side of the tracks.  All of the accidents occurred prior to the construction of recent improvements at the crossing.

57. As to the sole issue shown as to the safety of the crossing, there also appears to be a probability that alternatives are available that may approach the same mitigation without frustrating the holistic opinions addressed by traffic engineers in testimony.

58. Given the evidence that signalizing US 85 and WCR 80 ostensibly to benefit public safety at the crossing actually might increase accidents at the intersection, the undersigned finds that ordering CDOT to install an interconnected signal has not been shown to further public safety.  The Commission should not exercise its jurisdiction to promote public safety and prevent accidents at a crossing to resolve one safety concern, while potentially creating another greater concern.  

59. Much testimony was offered regarding the safety of vehicles turning from US 85 at WCR 80.  Although safety concerns were addressed regarding the highway intersection, Union Pacific failed to show that such issues affect safety at the railroad crossing.  Complainants presented no evidence that an accident resulting from those turns affected safety at the crossing.  Current safety concerns identified were not shown to have any causal relationship to the existence or operation of the railroad crossing.    

60. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.  

III. ORDER  
A. The Commission Orders That:
1. The Complaint filed by the Union Pacific Railroad Company is dismissed.  

2. Proceeding No. 12F-1215R is closed.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

5. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge




� 	Section 13-25-127(1), C.R.S.; Rule 1500 of the Rules of Practice and Procedure, 4 CCR 723-1.  
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