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I. STATEMENT, FINDINGS, and conclusions

1. On April 12, 2013, Gateway Transportation Services LLC (Applicant) filed an Application for Authority to Extend Operations Under Contract Carrier Permit No. B-9946 (Application). The Application sought to eliminate certain restrictions in place under Permit No. B-9946.     

2. The Commission publicly noticed the Application on April 22, 2013. 
3. On May 22, 2013, Colorado Cab Company LLC, doing business as Denver Yellow Cab and Boulder Yellow Cab, Shamrock Taxi of Ft. Collins, Inc., Colorado Springs Transportation LLC (collectively Colorado Cab), and MKBS LLC, doing business as Metro Taxi, Taxi Fiesta and South Suburban Taxi (Metro), (collectively, Interveners), timely intervened of right. 

4. During its weekly meeting held May 29, 2013, the Commission deemed the Application complete and referred this matter to an administrative law judge (ALJ) for disposition.  

5. By Decision No. R13-0658-I issued June 4, 2013, the ALJ scheduled the matter for a Prehearing Conference for June 25, 2013. Interveners appeared through counsel. 
Mr. Japhet Nwairo, Applicant’s sole officer and owner, appeared on its behalf.
  

6. During the prehearing conference, the parties agreed to and the ALJ approved a hearing date and deadlines to disclose witness and exhibit lists and exhibits.  In particular, Applicant was ordered to disclose its witness and exhibit lists, and exhibits by July 29, 2013, while Interveners’ disclosures were due on August 5, 2013.  Decision No. R13-0785-I.  The matter was scheduled for a hearing on the Application for August 19, 2013 at 9:30 a.m.  Id. 
7. Decision No. R13-0785-I warns that any party who fails to file and serve witness and exhibit lists as required will be prohibited from presenting any non-disclosed witness or exhibit at hearing.  Decision No. R13-0785-I, ¶¶ 6 and 8. 

8. Applicant failed to file witness and exhibit lists and exhibits by the July 29th deadline.  Colorado Cab filed their witness and exhibit list on August 6, 2013, along with a filing indicating that due to technical difficulties with the Commission’s e-filing system, its attempt to file by the August 5th deadline was unsuccessful. Under the circumstances, the ALJ finds that Colorado Cab’s late filing is harmless; the ALJ accepts the late filing. 

9. Metro timely filed its witness and exhibit lists and exhibits with its intervention.  

10. On August 6, 2013, Colorado Cab filed a “Motion in Limine, Motion to Dismiss, and Request to Shorten Response Time” (Motion).  The Motion requests that the ALJ: 
(1) bar Applicant from presenting any evidence at the August 19, 2013 hearing; (2) dismiss the Application because Applicant will be unable to meet its burden of proof if it is barred from presenting evidence; and (3) shorten the response time to the Motion.  As grounds, the Motion argues that because Applicant failed to file and serve witness and exhibit lists and exhibits as required by Decision No. R13-0785-I, it has prejudiced Interveners by preventing them from preparing cross-examination and responsive evidence.  

11. By Decision No. R13-0966-I issued August 7, 2013, the ALJ shortened the response time to the Motion as permitted by the Rules of Practice and Procedure, Rule 1400(b), 4 Code of Colorado Regulations (CCR) 723-1.  Responses to the Motion were due by noon on August 13, 2013.  

12. Decision No. R13-0966-I warned Applicant that failure to respond to the Motion by noon on August 13, 2013 would be deemed a confession of the Motion.  The Decision further explained that if Applicant failed to respond to the Motion by August 13th deadline, “the ALJ will construe that failure as an admission by [Applicant] of the allegations in the Motion as well as the relief requested by the Motion.”  Decision No. R13-0966-I, ¶ 4.  

13. Applicant did not file a response to the Motion.  Applicant still has not filed its witness and exhibit list and exhibits.  

14. Interveners have been adversely affected and materially prejudiced by Applicant’s failure to file and serve its witness and exhibit list and exhibits.  Without disclosure of Applicant’s witnesses (and a description of their anticipated testimony) and exhibits, Interveners are not in a position to defend their respective operating authorities, or challenge Applicant’s fitness to provide the proposed services.  Applicant caused this prejudice by making the inexcusable decision to ignore the Commission’s rules and orders to make such disclosures. 

15. Moreover, by virtue of Interveners’ disclosures, Applicant had the benefit of knowing the evidence that Interveners proposed to introduce at hearing, while Interveners were denied that same benefit.

16. Applicant has been on notice of his obligation to disclose witnesses and exhibits since the Commission issued the Notice of the Application (Notice) on April 22, 2013.  The Notice explicitly informed Applicant of the responsibility to timely disclose witnesses and exhibits.  Applicant did not disclose witnesses and exhibits in accordance with the deadline in the Notice. Rule 1405(k), 4 CCR 723-1, explicitly requires Applicant to disclose the same information.  
17. Despite being given a second opportunity and additional time to disclose witness lists and exhibits, Applicant again failed to do so.  Decision No. R13-0785-I.  Moreover, although Applicant’s failure to disclose witnesses and exhibits was emphasized in Colorado Cab’s Motion and Decision No. R13-0966-I, Applicant still failed to make the required disclosures. 

18. Applicant has the burden to prosecute its case.  Indeed, Applicant carries the burden to prove by a preponderance of the evidence that the service it proposes is specialized and tailored to meet the potential customers’ needs.  Rule 6203(e) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6; Rule 1500, 4 CCR 723-1.  Moreover, Applicant must prove it is fit to operate the proposed service.   Applicant has failed to properly prosecute its Application in this matter by failing to meet the deadlines for filing his witness and exhibit lists and exhibits, and by ignoring the Commission’s procedural requirements and orders.   

19. Applicant made no attempt to remedy the situation, respond to Commission Decisions, or contact the Commission to seek additional time to make the required filings.  
20. Applicant was on notice that failure to disclose witnesses and exhibits could result in dismissal of the Application.  Decision No. R13-0966-I.  

21. Interveners made a motion seeking such dismissal.  Applicant failed to respond, and failed to demonstrate good cause for its failure to comply with the Commission’s rules and Decisions.  
22. The ALJ finds that Applicant’s failure to respond to Colorado Cab’s Motion amounts to a confession of the Motion and the relief requested therein, including the request that the Application be dismissed.  Rule 1400(d), 4 CCR 723-1. 

23. Good cause having been shown for the motion to dismiss, and for the foregoing reasons and authorities, the above-captioned Application will be dismissed without prejudice.  See Rule 1405(g), 4 CCR 723-1 (permitting such other relief as the Commission deems appropriate for failure to make disclosures). 

24. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II. ORDER
A. The Commission Orders That:

1. Interveners Colorado Cab Company LLC, doing business as Denver Yellow Cab and Boulder Yellow Cab, Shamrock Taxi of Ft. Collins, Inc., and Colorado Springs Transportation LLC’s Motion in Limine, Motion to Dismiss, and Request to Shorten Response Time is granted.    

2. Gateway Transportation Services LLC’s Application for Authority to Extend Operations Under Contract Carrier Permit No. B-9946 is dismissed without prejudice.

3. Proceeding No. 13A-0339BP-Extension is closed.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  


a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.


b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MELODY MIRBABA
________________________________
                     Administrative Law Judge




� By Decision No. R13-0784-I, issued June 26, 2013, the ALJ authorized Mr. Nwairo, a non-attorney, to represent Applicant in this proceeding. 
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