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I. STATEMENT  
1. On February 13, 2013, A-Quarter Circle Lazy Five Ranch, LLC, 
Alfonzo A. Abeyta, Andrew A. Abeyta, Martha Abeyta, and Loriann Abeyta (collectively, Complainants) filed a formal Complaint against Public Service Company of Colorado (Public Service, Company, or Respondent).  That filing commenced this proceeding.  

2. On March 19, 2013, the Company filed its Answer in which Public Service asked that the Complaint be denied.  That filing put this case at issue.  

3. Complainants and Respondent, collectively, are the Parties.  Both Parties are represented by counsel.  

4. On February 20, 2013, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  

5. The procedural history of this proceeding is set out in interim decisions previously issued in this proceeding.  The ALJ will repeat the procedural history as necessary to put this interim decision in context.  

6. On April 23, 2013, by Decision No. R13-0476-I, the ALJ scheduled the evidentiary hearing in this matter to be held in Conejos, Colorado on August 1 and 2, 2013 and established a procedural schedule.  

7. On August 1, 2013, as scheduled, the ALJ called the evidentiary hearing to order.  As a preliminary matter, the ALJ ruled from the bench that Public Service would not be permitted to present witnesses at the hearing because Public Service had not complied with the witness identification requirements contained in Decision No. R13-0476-I at ¶¶ 13-14 and Ordering Paragraphs No. 5 and No. 10 (witness identification requirements).  

8. As pertinent here, on August 1, 2013, the ALJ heard the testimony of two witnesses for Complainants and began the testimony of Complainants’ third and final witness.  At 5:00 p.m. on August 1, 2013, the ALJ recessed the evidentiary hearing until 9:00 a.m. on August 2, 2013.  

9. On August 2, 2013, due to illness, the ALJ was unable to continue the evidentiary hearing.  After informing the court reporter that she would not hold the second day of the scheduled hearing, the ALJ departed for Denver, Colorado.  Before departing, the ALJ did not convene the second day of hearing; did not reschedule the second day of the evidentiary hearing; and did not vacate or modify the remainder of the established procedural schedule.  
10. On August 7, 2013, Public Service filed (in one document) a Motion to Accept Late-Filed Amended Witness List, Motion to Reconsider Bench Ruling, Offer to File Pre-Filed Written Testimony, [and] Motion to Modify Procedural Schedule (Public Service Filing).  

11. On August 9, 2013, Complainants filed their Response to the Public Service Filing.  

A. Motion to Accept Late-Filed Amended Witness List and Motion to Reconsider Bench Ruling.  

12. In these two related motions, Public Service requests that the ALJ:  (a) accept Respondent’s late-filed witness list, which was submitted on August 7, 2013; and (b) reconsider and reverse the August 1, 2013 ruling that prohibits Public Service from presenting testimony in this proceeding.  

13. As good cause for granting these motions, Public Service states:  (a) it timely filed its list of witnesses but “inadvertently did not include addresses and telephone numbers as well as a detailed statement of the testimony the witnesses were expected to provide” (Public Service Filing at ¶ 3); (b) Complainants filed their list of witnesses out-of-time; (c) Complainants did not provide a detailed summary of their witnesses’ expected testimony as mandated by the witness identification requirements; (d) granting the motions will not prejudice Complainants because, through discovery responses and other documents, Complainants had adequate and actual notice of the names and job titles of Public Service’s witnesses and of the subject matter of their proposed testimony;
 (e) Complainants cannot claim surprise because, through discovery responses and other documents, Complainants had adequate and actual notice of the names and job titles of Public Service’s witnesses and of the subject matter of their proposed testimony;
 and (f) if the bench ruling is not reversed, Respondent will be precluded from presenting its defense, will be unduly prejudiced, and will be denied its due process rights.  
14. On August 7, 2013, Public Service filed a Notice of Filing Amended List of Witnesses.  Attached to that filing is an Amended List of Witnesses.  The Amended List of Witnesses complies with the witness identification requirements.  

15. On August 9, 2013, Complainants filed their Response.  In that filing, Complainants oppose the Motion to Accept Late-Filed Amended Witness List and the Motion to Reconsider Bench Ruling.  

16. As grounds for their opposition, Complainants state:  (a) technical difficulties with the Commission E-Filings System prevented them from timely filing their list of witnesses and copies of their exhibits, Respondent was made aware of these issues, and Rule 4 Code of Colorado Regulations 723-1-1211(d)
 allows for late filings in the event there are such technical difficulties; (b) in all other respects, Complainants complied with the requirements in Decision No. R13-0476-I; (c) the ALJ’s bench ruling was correct; (d) but for the ALJ’s inability to proceed on August 2, 2013, Complainants would have completed the presentation of their direct case on August 2, 2013, and Respondent would not have been permitted to present its testimony; and (e) “Respondent is now seeking to avail itself of the continuation of the hearing to its advantage by filing the ... motions in hopes that by means of this ‘back door’ approach, it will avoid the sanctions rightfully imposed upon it by” the ALJ (Response at ¶ 7).  

17. In Decision No. R13-0476-I, the ALJ established these witness identification requirements:  

 
The Parties are advised, and are on notice, that the testimony in this proceeding will be presented through oral testimony at the evidentiary hearing.  For each witness (except a witness offered in rebuttal), the following information must be provided:  (a) the witness’s name; (b) the witness’s address; (c) the witness’s business or daytime telephone number; and (d) a detailed statement of the testimony that the witness is expected to provide.  This information must be provided on the list of witnesses to be filed in accordance with the procedural schedule.  
 
The Parties are advised, and are on notice, that no person -- including the individual Complainants -- will be permitted to testify (except in rebuttal) unless that person is identified as required on the list of witnesses.  

Decision No. R13-0476-I at ¶¶ 13-14 (bolding in original).  See also id. at Ordering Paragraphs No. 5 (same) and No. 10 (Parties held to advisements in interim decisions issued in this proceeding).  

18. The purpose of the witness identification requirements is to provide to the opposing party:  (a) the identity of each witness to be presented; (b) information about how to contact each witness; and (c) notice of each witness’s expected testimony.  Providing this information in advance of the hearing allows the opposing party to conduct discovery and works to prevent (or, at least, to reduce) surprise at trial, thus reducing hearing time.  

19. The ALJ finds that the Motion to Accept Late-Filed Amended Witness List and the Motion to Reconsider Bench Ruling state good cause and that granting the motions will not prejudice Complainants.  

20. Due to circumstances beyond the control of either the ALJ or the Parties, the ALJ could not conclude the evidentiary hearing on August 2, 2013; and the hearing must be rescheduled for a future date.  As Complainants point out, this happenstance provided Respondent with the opportunity to make the motions and to file its Amended List of Witnesses.  That is as it may be; but, standing alone, the unanticipated circumstance provides an insufficient basis on which to deny the motions.  

21. In their response, Complainants:  (a) do not assert or argue that granting the motions will prejudice them; (b) do not dispute Respondent’s assertions that Complainants had adequate and actual notice of the names and job titles of Public Service’s witnesses and of the subject matter of their proposed testimony; and (c) do not assert or argue that they are surprised by Public Service’s witnesses or by the subject matter of their proposed testimony.  In addition, given that at least one additional hearing date must be scheduled, the filing of the Amended Witness List ameliorates any prejudice to Complainants that might have resulted from Respondent’s earlier, and admittedly insufficient, witness list filing.  Complainants now have information about Public Service’s witnesses and can use that information to conduct discovery and to prepare for hearing.  Finally, if the motions are granted, Complainants are not prejudiced because they are now in the position in which they would have been if Respondent had filed its original Witness List with the required witness identification information.  

22. Based on the foregoing, the ALJ will grant the Motion to Reconsider Bench Ruling; will reconsider the August 1, 2013 bench ruling; and will reverse that bench ruling.  In addition, based on the foregoing, the ALJ will grant the Motion to Accept Late-Filed Amended Witness List; will permit Public Service to file its Amended Witness List; and will permit the individuals identified in Public Service’s Amended Witness List to testify in this proceeding.  

B. Offer to File Pre-Filed Written Testimony.  

23. In the Public Service Filing at ¶ 12, Public Service offers to pre-file its direct testimony in written form.  Complainants do not respond to, or address, this offer.  

24. Complainants have presented their direct case through oral testimony and written exhibits.  To maintain a level playing field with respect to the Parties’ presentations of their direct cases, the ALJ finds that Respondent should present its direct case through oral testimony and written exhibits.  The ALJ will not accept Public Service’s offer to file written testimony.  

C. Motion to Modify Procedural Schedule.  

25. In the procedural schedule established in Decision No. R13-0476-I, the ALJ ordered post-hearing statements of position to be filed no later than August 8, 2013.  The filing date assumed that the evidentiary hearing would conclude on August 2, 2013.  

26. In the Public Service Filing at ¶ 13, Public Service moves for a modification of the procedural schedule so that post-hearing statements of position are to be filed “at least one week after the re-scheduled hearing date.”  In their Response at ¶ 8, Complainants state that they have no objection to modifying the procedural schedule as necessary to accommodate the rescheduled hearing.  

27. The ALJ finds that the Motion to Modify Procedural Schedule states good cause and that no party will be prejudiced if the motion is granted.  The ALJ will grant the Motion to Modify Procedural Schedule and will vacate the August 8, 2013 filing date for the post-hearing statements of position.  

28. Granting the Motion to Modify Procedural Schedule does not affect the remainder of Decision No. R13-0476-I (e.g., discovery-related provisions).  

D. Filing Regarding Hearing Date and Other Procedural Schedule Dates.  

29. It is necessary to schedule one or more additional days of hearing and to establish the date for filing post-hearing statements of position.  To accomplish this, the ALJ will order the Parties to confer and will order Complainants make, no later than August 30, 2013, a filing that contains:  (a) three proposed dates for continuation of the evidentiary hearing;
 and (b)  proposed date for the filing of post-hearing statements of position.  The dates submitted must be satisfactory to the Parties.  If possible, the ALJ will select hearing date(s) suggested by the Parties.  
30. The Parties are advised, and are on notice, that if Complainants do not make the filing described in ¶ 29, the ALJ will establish the evidentiary hearing dates and the date for filing post-hearing statements of position without input from the Parties.  

31. The Parties are advised, and are on notice, that the continuation of the evidentiary hearing will be held in a Commission hearing room in Denver, Colorado.  

II. ORDER  
A. It Is Ordered That:  
1. The Motion to Reconsider Bench Ruling filed on August 7, 2013 is granted.  

2. The Motion to Accept Late-Filed Amended Witness List filed on August 7, 2013 is granted.  

3. Public Service Company of Colorado (Public Service Company) may file the Amended Witness List submitted on August 7, 2013.  

4. The Administrative Law Judge reverses the August 1, 2013 bench ruling that precludes Public Service Company from presenting witnesses in this proceeding.  

5. In this proceeding, Public Service Company may present the testimony of the individuals identified in the Amended Witness List filed on August 7, 2013.  

6. Public Service Company’s witnesses shall present oral testimony.  
7. The Motion to Modify Procedural Schedule is granted.  

8. The August 8, 2013 date for filing post-hearing statements of position is vacated.  

9. No later than August 30, 2013, A-Quarter Circle Lazy Five Ranch, LLC, Alfonzo A. Abeyta, Andrew A. Abeyta, Martha Abeyta, and Loriann Abeyta (Complainants) shall make a filing that complies with ¶ 29, above.  

10. Public Service Company shall cooperate with Complainants with respect to the filing required by Ordering Paragraph No. 9.  

11. If Complainants do not make the filing ordered by Ordering Paragraph No. 9, the Administrative Law Judge, without input from the Parties, will schedule the evidentiary hearing and will establish the date for filing post-hearing statements of position.  

12. Unless modified or vacated by this Interim Decision, the provisions of Decision No. R13-0476-I remain in effect.  

13. The Parties are held to the advisements in the interim decisions issued in this proceeding.  

14. This Interim Decision is effective immediately. 
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  In support of this assertion, Public Service appended to the Public Service Filing:  (a) Attachment A (letter to Complainants dated January 4, 2013 from Mario Lopez, investigator in Respondent’s Claims Services); and (b) Attachment B (a portion of Respondent’s responses to discovery propounded by Complainants).  


�  See note 1.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  The Parties may believe that the continued evidentiary hearing may take longer than one day to complete.  If that is the Parties’ belief, the suggested hearing dates must be consecutive days within the same week.  
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