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I. STATEMENT  

1. On May 23, 2013, Michelle L. Wolfe (Complainant) filed a Complaint against Public Service Company of Colorado (Public Service or Respondent) with the Colorado Public Utilities Commission (Commission).  That filing commenced this proceeding.  
2. On May 28, 2013, the Commission served its Order to Satisfy or Answer on Respondent and set an evidentiary hearing for July 8, 2013.  

3. By Minute Order, issued May 29, 2013, the Commission referred this matter to an Administrative Law Judge (ALJ). 
4. Complainant and Respondent are the only parties to the proceeding. Complainant appeared pro se and Public Service appeared and participated through counsel.
5. At the scheduled time and place, the hearing was called to order. Prior to the hearing, the undersigned ALJ explained the hearing procedures to the Complainant. During the course of the hearing, testimony was received from Michelle L. Wolfe, the Complainant and Ms. Maria E. Lynch on behalf of Respondent.  Exhibits 1 through 14 were identified, offered, and admitted into evidence. 
6. Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge hereby transmits to the Commission the record of this proceeding, a written recommended decision containing findings of fact and conclusions of law, and a recommended order.

II. FINDINGS OF FACT

7. Ms. Michelle L. Wolfe is a customer of Public Service and currently resides at 17664 East Loyola Drive, Unit b, Aurora Colorado 80110 (Loyola Drive). The Loyola Drive residence is a townhouse.

8. Ms. Shalene Cooper is an acquaintance of Ms. Wolfe. Ms. Wolfe has known Ms. Cooper for 20 years.  Ms. Cooper resided at the Loyola Drive residence from October of 2011 until October of 2012. 

9. Public Service is a Colorado public utility, as defined in § 40-1-103(l)(a), C.R.S.
10. Under Public Service’s No. 6 Tariff Sheet No. R7 contains a provision for benefit of service as follows:

Each person of full legal age who resides at the premises to which service is delivered shall be deemed to receive benefit of service supplied and shall be liable to the Company for payment. See Hearing Exhibit 12.
11. Public Service is “obligated to pursue reasonable and timely efforts to affect payment by or collections from a customer of record.”  See Hearing Exhibit 12.

12. Public Service is also required to provide written notice to the person the benefit of service provision is being used against. See Hearing Exhibit 12. 

13. On July 6, 2011, Ms. Wolfe rented a post office box in Englewood Colorado.  She maintained this post office box until December 31, 2012.  See Hearing Exhibit 3.
14. In October of 2011, Ms. Wolfe co-signed a lease to rent the Loyola Drive residence.

15. From October 7, 2011 until October 1, 2012, Ms. Cooper was the customer of record at the Loyola Drive residence for Public Service. See Hearing Exhibit 1.
16. Between October of 2011 and February of 2012, Ms. Wolfe traveled between Kansas and Colorado to care for her mother or to put her mother’s affairs in order.
    

17. Between December 2011 and October of 2012, Ms. Wolfe and Ms. Cooper had many conversations with representatives of Public Service about the electric service at the Loyola Drive residence. 

18. At the start of 2012 a payment plan was set up for the payment of the Public Service bill for the Loyola Drive residence. It is not clear if the plan was set up between Public Service and Ms. Cooper or Public Service and Ms. Wolfe.

19. Ms. Wolfe made payments to Public Service on January 18,
 2012, and on March 19, 2012,
 for charges at the Loyola Drive residence. These are the only times Ms Wolfe paid for the Public Service bill for the Loyola Drive residence prior to October 2012.
 See Hearing Exhibit 10.
20. On May 24, 2012, The Medical Center of Aurora sent a letter to Ms. Wolfe which listed her address as 5200 S. Delaware Street, Englewood, Colorado. 80110. See Hearing Exhibit 8.
21. On May 29, 2012, Public Service disconnected electric service to the Loyola Drive residence for failure make payments according to a payment plan. See Hearing Exhibit 1, page 2.
22. On May 30, 2012, Ms Wolfe called Public Service in order to have electric service reconnected to the Loyola Drive residence. See Hearing Exhibit 1, page 2.
23. During the phone conversation on May 30, 2012 Ms. Wolfe made the following statements to the representative from Public Service:

• “I’ve been going through this since I moved in with her”

• “I’m in the process of kicking her out.”

• “I was out of town for 2 weeks, I came home and it was off.  I’m tired of it.” 

See Hearing Exhibit 14.
24. On June 1, 2012, Ms. Cooper paid $220 to Public Service and power was restored to the Loyola Drive residence. See Hearing Exhibit 10.
25. It is uncontested that Ms. Wolfe lived at the Loyola Drive residence starting in August of 2012. 

26. On September 9, 2012, Ms. Wolfe was served with a Summons in Forcible Entry and Unlawful Detainer evicting her from the Loyola Drive residence.  The eviction notice listed Shalene Cooper and Michele Wolfe as the defendants. See Hearing Exhibit 5.
27. On October 1, 2012, Public Service removed the electric meter from the Loyola Drive residence for non-payment of bills. On the same day, Ms. Wolfe contacted Public Service requesting that service be started in her name at the Loyola Drive residence. See Hearing Exhibit, page 2.
28. Ms. Wolfe advised Public Service that Ms. Cooper had been evicted and that she was the sole resident at the Loyola Drive residence. Ms. Wolfe faxed a copy of the new lease
 (which went into effect October 1, 2012) to Public Service on October 2, 2012.   See Hearing Exhibit, page 2.
29. On October 3, 2012, Ms. Wolfe paid $200.00 and a new electric meter was installed at the Loyola Drive residence by Public Service. See Hearing Exhibit, page 3.
30. On January 14, 2013, after an investigation by Public Service, a decision was made to end Ms. Cooper’s account and to transfer the service to Ms. Wolfe retroactive to October 4, 2012. See Hearing Exhibit, page 4.
31. On February 14, 2013, Public Service transferred $665.03 in unpaid balances to Ms. Wolfe’s account from the account of Ms. Cooper based on the benefits of service rule. The $665.03 in unpaid charges occurred between March 26, 2012 and October 1, 2012.  See Hearing Exhibit,13.
32. On February 14, 2013, Public Service also sent a letter to Ms. Wolfe informing her that $665.03 was being transferred to her account under the benefit of service provisions of Public Service’s tariff. 

33. On February 20, 2013, Ms. Wolfe contacted Public Service and advised that she did not live at the Loyola Drive residence in 2012, prior to October. Ms. Wolfe stated she had been in Amarillo, Texas caring for her mother,
 she explained her phone calls to Public Service during 2012 concerning the account were only because her dogs were staying with Ms. Cooper.

34. Ms. Wolfe was asked to provide documentation to Public Service to substantiate her claim that she did not live at the Loyola Drive residence during the time in question. See Hearing Exhibit, page 4.
35. On March 11, 2013, Ms. Wolfe faxed a letter to Public Service.  In addition to the letter, Ms. Wolfe included two letters written by Public Service to her.  Ms. Wolfe did not fax any evidence of her residence in 2012. See Hearing Exhibit 9.
36. On March 18, 2013, Public Service advised Ms. Wolfe that documentation was required to establish that she was not living at the Loyola Drive residence before October 1, 2012.  Ms. Wolfe advised Public Service she had previously provided the information.

37. Ms. Wolfe did not provide any additional documentation to Public Service to establish that she did not live at the Loyola Drive residence prior to October 2012.

38. A collection process was started by Public Service against Ms. Cooper for the amount due on the account through a collection agency. The collection process was not successful. 

III. DISCUSSION AND CONCLUSIONS

39. The Commission has jurisdiction over this Complaint pursuant § 40-6-108, C.R.S.

40. Except as otherwise provided by statute, the Administrative Procedure Act imposes the burden of proof in administrative adjudicatory proceedings upon "the proponent of an order."
  As to claims in the Complaint, Complainant is the proponent of the order because she commenced the proceeding and is the proponent of the order as to the Complaint.
  Rule 1500 states:  “Unless previously agreed to or assumed by a party, the burden of proof and the burden of going forward shall be on the party that is the proponent of the order.  The proponent of the order is that party commencing a proceeding…”
    
41. Complainants bear the burden of proof by a preponderance of the evidence as to claims stated in the Complaint.
  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence. Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole, slightly tips in favor of that party. 

42. “In civil cases, the burden of proof is on the plaintiff to prove the elements of the case by a preponderance of the evidence.  This burden of proof does not shift during the proceeding, although it may be aided by a presumption or a shift of the burden of going forward with the evidence once the plaintiff has established a prima facie case. ”
  
43. The exact language of a Tariff must be looked at to determine if the relief sought by the Complainant is just. U.S. West Communications, Inc. v. Longmont, 924 P2d 1071, 1079 (Colo. App. 1995). 

44. Ms. Wolfe alleges that Public Service has improperly charged her electric and gas service that should rightly be charged only to Ms. Cooper.  Ms. Wolfe alleges that she did not live at the Loyola Drive residence until August of 2012, so she did not receive benefit of service prior to August of 2012. 

45. Ms. Wolfe contends that, although she may have stayed at the Loyola Drive residence on occasion, her primary address was 5200 S. Delaware Street, Englewood, Colorado 80110.  Ms. Wolfe further contends that her calls to Public Service about Ms. Cooper’s account were out of friendship and concerns about her dogs that were staying with Ms. Cooper.

46. Public Service contends that Ms. Wolfe lived at the Loyola Drive residence from at least March 6, 2013 until October 1, 2013, when the bill for the Loyola Drive residence was in Ms. Cooper’s name.  Public Service bases this conclusion upon conversations between Ms. Wolfe and their representatives.
47. Under Public Service’s tariff, if Ms. Wolfe lived at the Loyola Drive residence while the Public Service bill was under Ms. Cooper’s name, she received benefit of service and could be liable for any bills during the time she lived at the Loyola Drive residence.

48. The single question in this proceeding is whether Ms. Wolfe resided at the Loyola Drive residence between March 2012 and October 2012. If she lived at the Loyola Drive residence during this period of time she could be liable for any unpaid Public Service charges for the time she lived at the residence.

49. Ms. Wolfe does not contest that she did live at the Loyola Drive residence during August and September of 2012. Without question she falls under the benefit of service provisions during those months and could be liable for unpaid charges on the account of Ms. Cooper if all other requirements to enact the benefit of service provisions were followed by Public Service.

50. The question becomes is the evidence more persuasive that Ms. Wolfe lived at the Loyola Drive residence in March through July of 2012 or is the evidence more persuasive she did not?
51. First, it must be determined what state Ms. Wolfe primarily lived in during the time in question.  At hearing  Ms. Wolfe made the following statements about the death of her mother and how that related to when she returned to Colorado: 

• “This was December when it was, it started. It was February that I came back.” 

• “April of 2012 she passed away”

• “I came back before she passed away, correct”

52. From these statements it is clear that Ms. Wolfe, although she may have left town on occasion, lived primarily in Colorado from before April of 2012. 

53. The evidence that Ms. Wolfe lived at the Loyola Drive residence includes statements made in the May 29, 2012 phone call admitted into evidence as Exhibit 14:

· “I’ve been going through this since I moved in with her”

· “I’m in the process of kicking her out.”

· “I was out of town for 2 weeks, I came home and it was off.  I’m tired of it.”

And also from Ms. Wolfe’s testimony:

· “I told them I would take on half the current bill from May to when the lease was up.”

54. There is also Exhibit 1 introduced by Ms. Wolfe
 which had the following statements concerning conversations between Ms. Wolfe and Public Service:

On December 30, 2011, Ms. Wolfe contacted our offices and requested the service be transferred under her name. See exhibit 1, p. 1.
On January 17, 2012 Ms. Wolfe advised she was disconnected.  See exhibit 1, p. 1.
55. Ms. Wolfe contacted Public Service an additional ten times concerning billing matters on the account between February and July of 2011.  See Hearing Exhibit 1. In none of these conversations is it noted by Public Service that Ms. Wolfe claimed not to be living at the Loyola Drive residence. On the contrary, statements that either that Ms. Wolfe is living at the Loyola Drive residence or at the very least accepted responsibility for payments on the account are contained each time.

56. To support her claim that she did not live at the Loyola Drive residence, Ms. Wolfe presented evidence in the form of a letter dated May 24, 2012 addressed to her at the Delaware Street address, a bill for a post office box, and her own testimony at the hearing.  See Hearing Exhibit 8.

57. While the letter supports Ms. Wolfe’s claim she did not live at the Loyola Drive residence, it is not very persuasive.  It is a form letter and the envelope showing where the letter was mailed was not presented. This letter was not a utility bill which required payment and showed residence,
 but just a letter which may or may not have been forwarded. While it is evidence of another address, its weight is limited.  

58. Ms. Wolfe also presented evidence that she maintained a post office box from July 2011 until December of 2012. See Hearing Exhibit 3. A post office box is not a residence and has little to no weight in determining where Ms. Wolf was living from March 2012 to August 2012.  

59. Ms. Wolfe’s testimony of where she lived often contradicted itself.  There was a general confusion in the testimony that made it difficult to follow and at times incredible.  Ms. Wolfe presented no additional evidence in the form of testimony of others or any other documents, other than the letter mentioned in ¶57, to show where she resided between March of 2012 and August of 2012. The lack of additional testimony to support her version of events was particularly odd due to the many people Ms. Wolfe mentioned who potentially could have testified to where she lived during the time in question
.

60. Using a preponderance of the evidence standard, the weight of the evidence is that Ms. Wolfe did live at the Loyola Drive residence from March 2012 to August 2012.  Since Ms. Wolfe lived at the residence she received benefit of service and is liable for any outstanding charges on Ms. Cooper’s account as long as Public Service fulfilled the requirements of the tariff.

61. In order for Public Service to utilize this provision of their tariff against Ms. Wolfe, Public Service is required to “pursue reasonable and timely efforts to effect payment by or collections from the customer of record”
 and must also give written notice to the person who the benefit of service provision is being used upon and notify that person of their ability to contest the charges.    

62. Ms. Lynch testified that Public Service sent bills, late notices, and disconnection notices to Ms. Cooper in an attempt to collect payment from her. She also stated that the account was sent to the final accounts department and a regular collection process was conducted.  The collection process was unsuccessful.
   

63. While evidence of the effort to effect payment from Ms. Cooper is not overwhelming, it was timely and reasonable. Again, the standard that is used in proceedings before the Commission is by a preponderance of evidence. While the effort of Public Service to effect payment from Ms. Cooper is sufficient in the instant proceeding, it is far from extensive.   

64. It is also required that to use the benefit of service provision “the company shall give prior written notice to said user that he/she may factually dispute the applicability of the benefit of service rule stated in this paragraph to his/her specific situation by making written complaint to the Commission.”
  

65. On February 14, 2013, Public Service sent a letter to Ms. Wolfe advising her of the transfer of $605.03 from account no. 2453833
 to account no. 7634399
 and advised Ms. Wolfe of her right to file a complaint with the Commission.

66. Public Service met the requirements to invoke the benefit of service provision of their tariff.

67. Ms. Wolfe failed to meet the necessary burden to prevail in the above captioned proceeding.
II. ORDER
A. The Commission Orders That:  
1. The formal complaint filed by Michelle L. Wolfe against Respondent Public Service Company of Colorado on May 23, 2013, is dismissed 

2. Proceeding No. 13F -0596EG is closed.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




� There is some contradictory testimony by Ms. Wolfe as to whether she travelled to Kansas to care for her mother or to put her mother’s estate in order.


� The January 18, 2012 payment was for 199.40.


� The March 19, 2012 payment was for 82.00


� Ms. Cooper made payments on March 12, 2012, April 23, 2012, June 1, 2012, June 29, 2012, July 30, 2012, and August 29, 2012. It is not known who made payments made on January 10, 2012, February 15, 2012, and April 24, 2012. See Hearing Exhibit 10. 


� See Hearing Exhibit 4.


� It is noted that Ms. Wolfe testified at the hearing that her mother lived in Kansas but was in a hospital in Amarillo Texas.  Exhibit 1, provided by Ms. Wolfe, states her mother lived in Amarillo, Texas.   


� 	§ 24-4-205(7), C.R.S.  


� 	Rule 1500 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.


� 	Rule 1500, 4 CCR 723-1.


� 	Section 13-25-127(1), C.R.S.; Rule 1500 of the Rules of Practice and Procedure, 4 CCR 723-1.  


� 	Decision No. C08-1182, Proceeding No. 07A-265E issued November 14, 2008, citing �§ 13-25-127, C.R.S., and W. Distributing Co. v. Diodosio, 841 P.2d 1053 (Colo. 1992).


� It is noted that this exhibit was presented by Ms. Wolfe and she did make any corrections to the exhibit.


� Examples of this would be a water bill, cable bill, electricity bill.


� The following people were mentioned by Ms. Wolfe who would or should have knowledge of where she lived during the time in question: her son, her son’s girlfriend, Ms. Cooper, and Mr. Son (owner of the property). Yet none of these potential witnesses testified or even gave a sworn written statement backing Ms. Wolfe’s claim of where she lived during the time in question.   


� See Hearing Exhibit 12. 


� It was not testified if the process to locate Ms. Cooper was unsuccessful or the attempt to have Ms. Cooper make payment of the outstanding charges was unsuccessful.


� See Hearing Exhibit 12.


� The account under Ms. Cooper’s name.


� The account under Ms. Wolfe’s name.
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