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I. statement
1. On August 1, 2012, the Regional Transportation District (RTD) filed an application to construct new commuter rail tracks under the existing grade separation at Wewatta Street, and construction of pier protection around several piers and a protective barrier along the sides of the Wewatta Street structure, National Inventory No. 914807K, in the City and County of Denver (Application).  

2. Notice of the Application was provided by the Commission to all interested parties pursuant to § 40-6-108(2), C.R.S., on August 10, 2012.

3. On September 5, 2012, the BNSF Railway Company (BNSF) filed an Entry of Appearance and Notice of Intervention in this matter.  While BNSF intervened in the Application, it does not oppose it.

4. On September 7, 2012, the City and County of Denver (Denver) filed its Notice of Intervention as of Right.  While Denver agreed in concept to the installation of a protective barrier, it did not agree with the proposed design and requested clarification of additional aspects including, but not limited to, the new bridge loads and connection issues.  Denver also took the position that RTD should maintain the protective barrier.

5. By Interim Decision No. C12-1094-I issued September 20, 2012, the Commission deemed the Application complete and referred the matter to an Administrative Law Judge (ALJ) for disposition.  In addition, the Commission granted the interventions of BNSF and Denver.  The matter was subsequently assigned to the undersigned ALJ.

6. By Interim Decision No. R12-1176-I issued October 11, 2012, a pre-hearing conference was set in this proceeding for October 17, 2012.  By motion of BNSF, granted by Interim Decision No. R12-1189-I issued October 15, 2012, the pre-hearing conference was rescheduled for October 22, 2012.  Based on discussions at the pre-hearing conference, an evidentiary hearing was scheduled for December 17, 2012 and adopted by Interim Decision No. R12-1216-I issued October 22, 2012.  

7. On November 29, 2012, RTD filed a Motion to Permit Construction of Crossing Elements Pending Completion of Proceedings, to Request Bifurcation of Proceedings, and to Continue Hearing (Motion).  In the Motion, RTD sought to bifurcate the proceeding to allow for construction of the elements of the crossing with the exception of the protective barrier, to which Denver had objected.  RTD proposed that the Commission approve the remainder of the crossing project except for the construction of the protective barrier in order to allow construction to begin.  RTD represented that due to construction sequencing of the East Corridor, it was critical to the opening of the East Corridor for revenue service that RTD be able to maintain the existing construction schedule and sequence with the order of construction of the crossings maintained.  

8. RTD provided that neither BNSF nor Denver objected to any other element of the crossing.  The sole issue was Denver’s concerns regarding the protective barrier.  RTD stated that it would continue to work with Denver on the details of the protective barrier and upon agreement on the design and details.  RTD was to subsequently amend the Application to reflect the agreement with Denver.  In its Motion, RTD represented that the protective barrier was easily segregated from the remainder of the crossing work and that the final design and construction of the protective barrier could be reasonably added to the crossing work either during or after construction of the other elements of the crossing with little to no duplication of effort.  

9. A hearing on RTD’s Motion was held on December 17, 2012, which was originally scheduled as the evidentiary hearing date.  At the hearing, BNSF indicated that it had no objection to RTD’s Motion.  Denver also had no objections to the Motion and indicated that it was working with RTD and expected to have a resolution to the protective barrier issue soon after the December 17th hearing.  In addition, if the Motion was granted, RTD stated that it would waive the 210-day time limit within which a Commission Decision must be entered. 

10. RTD was advised that it bore the risk that the final Decision in this matter could affect construction and track placement possibly requiring RTD to make necessary modifications upon issuance of a final Decision.  Legal counsel for RTD indicated that RTD understood the risk and was willing to go forward with its Motion.

11. By Interim Decision No. R13-0086-I issued January 15, 2013, RTD’s Motion was granted.  RTD was permitted to begin construction on all elements of the Wewatta Street grade separated crossing with the exception of the protective barriers.

12. At the time that RTD and Denver reached agreement on the design and construction of the protective barriers, the parties were to notify the Commission of the agreement and request that that portion of the construction be approved.  As part of Interim Decision No. R13-0086-I, the ALJ assumed that RTD and Denver would move diligently and expeditiously to resolve the protective barrier issues.

13. As of July 1, 2013, no agreement regarding the protective barrier had been received by the Commission.  Therefore, Interim Decision No. R13-0693-I issued July 2, 2013, set a status conference for July 8, 2013 to address the delay in resolving the protective barrier issue.  

14. At the scheduled date and time the status conference was held with appearances entered by RTD and Denver.  While the parties indicated that progress had been made on revising the plans for the protective barrier, no final agreement had been reached as of the date of the status conference.  Consequently, the ALJ ordered that a settlement agreement regarding the construction design of the protective barriers be filed on or before July 31, 2013.

15. On July 30, 2013, RTD filed a Motion for Permission to Amend Application.  According to the motion, Denver and RTD have agreed to revise the design of the protective barrier along the Wewatta roadway bridge over the tracks at the crossing from an aluminum barrier to a clear protective barrier.  As a result, RTD requests that its Application be amended to add several provisions.  Those provisions are as follows:

· Add the following sentence to Section 9:  “RTD is responsible to maintain the protective screening on the Wewatta Street bridge.”

· Replace Exhibit C-5 of Exhibit C to the Application with the Exhibit C-5 (REV 1) attached to the motion, which illustrates the location of the clear protective screening.

· Add to Exhibit C of the Application, a new Exhibit C-6 which is attached to the motion, which illustrates the protective screening and anchorage details for the Wewatta Street bridge; and

· Add to Exhibit C of the Application, a new Exhibit C-7, which is attached to the motion, which illustrates the protective screening details.

16. RTD represents that all other elements of the Application not specifically identified as revised above, are to remain unchanged.  RTD also represents that Denver does not oppose the motion and that Denver will file a motion to amend its intervention to the Application if RTD’s motion is granted.

17. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.

II. findings and conclusions

18. The Commission has jurisdiction in this matter pursuant to § 40-4-106(2)(a) and § 40-4-106(3)(a), C.R.S.

19. Because Denver does not oppose the amendments to the Application regarding the re-design of the protective barriers and BNSF does not oppose the Application, the Application is now considered unopposed.  Since the Application as amended is now unopposed, the matter will be considered pursuant to the Commission’s modified procedure, § 40-6-109(5), C.R.S., and the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1-1403.  

20. As indicated above, the bulk of the construction on the new commuter rail tracks under the existing grade separation at Wewatta Street was granted by Interim Decision 
No. R13-0086-I.  Only the remaining construction of the protective barriers along the sides of the Wewatta Street structure was to be subsequently approved.

21. Regarding the proposed construction of the protective barriers, it is found that Exhibit C-5 (REV 1) attached to the motion, which illustrates the location of the clear protective screening; new Exhibit C-6 attached to the motion, which illustrates the protective screening and anchorage details for the Wewatta Street bridge; and, new Exhibit C-7, which is attached to the motion, which illustrates the protective screening details provide sufficient information and detail to determine that the proposed construction of the protective barriers is in the public interest and should be granted.  

22. Pursuant to the terms of the agreement reached between RTD and Denver, RTD will be responsible for the construction and maintenance of the protective barriers.

23. RTD and Denver are to file a signed Construction and Maintenance Agreement (C&M Agreement) with the Commission no later than 30 days from the effective date of this Decision, or September 6, 2013.  Should execution of the C&M Agreement be delayed for any reason, RTD and Denver are to make a joint status filing by September 6, 2013 indicating the reasons for such delay.  Additionally, in the event a C&M Agreement is not fully executed by September 6, 2013, Denver will be required to show cause why RTD should not be allowed to begin construction on the project on that date.

24. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. order

A. The Commission Orders That:

1. The Motion to Amend Application filed by the Regional Transportation District (RTD) is granted.

2. The Application is now deemed as unopposed.

3. The Application to construct protective barriers along the sides of the Wewatta Street structure is granted consistent with the discussion above.

4. RTD is authorized and ordered no earlier than September 6, 2013 to proceed to construct the protective barriers along the sides of the Wewatta Street structure, National Inventory No. 914807K, in the City and County of Denver (Denver).
5. RTD and Denver shall file a fully executed Construction and Maintenance Agreement no later than September 6, 2013.

6. Should execution of the Construction and Maintenance Agreement be delayed for any reason, RTD and Denver shall make a joint status filing by September 6, 2013 indicating the reasons for such delay.

7. Should execution of the Construction and Maintenance Agreement not be executed and filed with the Commission by September 6, 2013, Denver shall show cause why RTD should not be allowed to begin construction on the protective barriers on that date.

8. RTD shall inform the Commission in writing that the construction of new commuter rail tracks under the existing grade separation at Wewatta Street and construction of pier protection around several piers and a protective barrier along the sides of the Wewatta Street structure, National Inventory No. 914807K, in the City and County of Denver is complete and operational within ten days of completion.

9. The Commission retains jurisdiction to enter further decisions as necessary.

10. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

11. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a.)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b.)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

12. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________
                     Administrative Law Judge
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