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I. STATEMENT 

1. On February 8, 2013, Vail Beaver Creek Transport Express, Inc.
 (Applicant) filed its Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire (Application).  

2. The Commission gave notice of the Application on February 11, 2013.  As originally noticed, the Application sought the following authority:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 
passengers in call-and-demand taxi service 
between all points in the County of Eagle, State of Colorado. 
3. On February 13, 2013, Hy-Mountain Transportation, Inc. (Hy-Mountain) and Snow Limousine, Inc. (Snow) (collectively, Interveners) timely intervened of right.  

4. During its weekly meeting held March 21, 2013, the Commission deemed the Application complete and referred the matter to an administrative law judge (ALJ) for disposition. 

5. By Decision No. R13-0478-I issued April 24, 2013, the matter was scheduled for a hearing on the Application for May 21, 2013 at 1:00 p.m.  The hearing was held that day and continued to May 29, 2013 at 10:30 a.m.  It concluded that same day.  All parties appeared. 

6. Before the hearing on the merits of the Application, the ALJ heard argument and ruled upon Applicant’s then pending May 16, 2013 Motion to Allow Testimony by Telephone (Motion).  The ALJ granted the Motion.  The ALJ later also granted Interveners’ request for a witness to testify by telephone on the second day of the hearing. 

7. At the hearing, Hearing Exhibits 1, 2, 3, 4, 5, 6, 7, 8, 9, 11, and 12 were identified, offered, and admitted into evidence.  Hearing Exhibit 11 was admitted for the purpose of the photograph and caption on page 5 of the exhibit only.  The remaining portions of the exhibit were admitted only to reflect the complete name of the periodical in which the photo appeared.
  Hearing Exhibits 10 and 13 were identified and offered, but were not admitted into evidence. 

8. The following witnesses testified on behalf of the Applicant:  Mr. Leo Lala, Mr. Ciprian Oprean, Mr. Matt Rouse, Mr. James Van Beek, Mr. Charles Frey, and Mr. David Utz.  Mr. Curtis Vagneur, Mr. Todd Gardner, and Mr. Brian Kolzow testified on behalf of Interveners. 

9. Upon Interveners’ request, the ALJ ordered that the parties may submit simultaneous Closing Statements of Position by June 11, 2013.  Interveners timely submitted their Statement; Applicant submitted its Statement one day late. Although Applicant made no request, because Interveners did not object to the late filing and in the interests of justice, the ALJ will accept it.  
II. FINDINGS OF FACT, ANALYSIS, AND CONCLUSIONS
A. Applicant.

10. Applicant seeks authority to operate as a common carrier by motor vehicle for hire for the transportation of passengers in call-and-demand taxi service between all points in Eagle County, State of Colorado.  Mr. Leo Lala is Applicant’s sole owner.  
11. Mr. Lala’s first experience in the transportation industry was with Discount Shuttle.  After that experience, he formed Colorado Shuttle sometime between 2000 and 2005.  He was the chief operating officer and owner. Colorado Shuttle had approximately 15 to 20 drivers, an office staff, an office, and a booth at the Eagle County Airport.  It operated vans, a minibus, and several sedans.  As the chief operating officer, Mr. Lala managed all aspects of the company’s business.  For example, he arranged all of the drivers’ schedules, and spent a great deal of time at the company’s booth at the Eagle County Airport.  He sold the business after running it for three to four years.
12. Mr. Lala works as a driver and dispatcher on a part-time basis for Hummers of Vail (Hummers).  Hummers owns a Commission permit to provide luxury limousine service in Vail, Colorado.
   Mr. Lala has loaned money to Hummers’ owner, Mr. Jonathan Levine. However, he has never been an owner or officer of Hummers.  He has no plans to include Mr. Levine with Applicant’s business.
13. If the Application is approved, Mr. Lala plans to manage the business, but would not drive for the company.  He testified that at age 79, he is in good health.  Mr. Lala would hire a number of people to assist with managing the company.  Mr. Lala has secured a minimum of $95,000 in cash for the business.  See Hearing Exhibit 7.
  Mr. Lala has access to additional cash that he is willing to invest in Applicant should the need arise.  

14. Mr. Lala has made arrangements with Mercedes to purchase all-wheel drive vehicles for Applicant and has given Mercedes a down payment for the vehicles.  Hearing Exhibit 1.   Mr. Lala also intends to obtain uniforms for Applicant’s drivers.  He has put Applicant on a waiting list to get a booth at the Eagle County Airport.  He has identified at least six members of the community who are interested in driving for Applicant.  He wishes to provide a luxury taxi service, one he describes as distinct from the taxi service currently available in the area.

15. Mr. Lala believes there is a need for an additional taxi service in Eagle County based upon his observations at the Vail Transportation Center (Transportation Center) and discussions with local hotel representatives.  

16. The Transportation Center is an area in the town of Vail designated for passengers to be picked up and dropped off by various transportation providers.  In particular, the Eagle County Transit Authority’s buses, taxicabs, hotel shuttles, and luxury limousines pick-up and drop-off passengers in the Transportation Center.
  The Transportation Center has a taxi-stand for taxicabs to pick-up and drop-off passengers.  

17. Mr. Lala testified that he visited the Transportation Center on at least five separate occasions to witness the scene at the taxi-stand after the bars close on weekends.  He testified that he personally took photos of the taxi-stand at the Transportation Center, depicted in Hearing Exhibits 2 through 6, as follows:

· Mr. Lala testified that he took the photo depicted in Hearing Exhibit 2 in early December 2011 on a weekend night between 1:00 a.m. and 2:45 a.m. 
· Mr. Lala testified that he took the photo depicted in Hearing Exhibit 3 on a separate weekend night in early December 2011 between 1:00 a.m. and 2:45 a.m.  
· Mr. Lala testified that he took the photo depicted in Hearing Exhibit 4 in January 2012 on a weekend night, sometime after 2:00 a.m. 
· Mr. Lala testified that he took the photo depicted in Exhibit 5 in February 2012 at approximately 2:15 a.m. 
· Mr. Lala testified that he took the photo depicted in Exhibit 6 in March 2012 at approximately 2:15 a.m. 
18. Applicant did not provide evidence that the people depicted in the photos had called or were waiting for Hy-Mountain.  Likewise, Applicant provided no evidence as to whether any special events were taking place on the nights he took the photos.  Mr. Lala did not indicate that he stayed after taking the photos to observe wait times for Hy-Mountain to arrive. Other than speculation, Mr. Lala did not offer any information about the individuals present near the taxi-stand in the photos.

19. During cross-examination, counsel questioned Mr. Lala regarding individuals who appear in multiple photos that Mr. Lala claimed were taken months apart.  See Hearing Exhibits 3 and 6.  The photographs do not provide clear images of the individuals’ faces.  Id.  However, even without a clear view of the individuals’ faces, it is evident that at least one person appears in two photos that were allegedly taken approximately three months apart.  In particular, the ALJ finds that an individual identified by the letter A in Hearing Exhibit 3 is the same individual identified by the letter A in Hearing Exhibit 6. The person marked with an A is the only person that appears in any of the photos wearing distinct bright pink pants.  A’s jacket is recognizable in both photos in which she appears.  Hearing Exhibits 3 and 6. The likelihood of the same person appearing in both photos, taken almost three months apart, is too improbable to be accepted.  Consequently, the ALJ finds that Mr. Lala’s testimony that he took the photos in Hearing Exhibits 3 and 6 on different dates approximately three months apart is incredible.  The photos depicted in Hearing Exhibits 3 and 6 were taken on the same night.
 No evidence was offered as to exactly when the photos were taken.

20. Interveners examined Mr. Lala regarding a photograph from a Vail periodical.  Hearing Exhibit 11, page 5.  The ALJ finds that the photo on page 5 of Hearing Exhibit 11 is identical to the photo in Hearing Exhibit 6.  The caption for the photo in Hearing Exhibit 11 indicates it was taken in January 2012 and submitted by Jonathan Levine (Hummers’ owner).  This casts further doubt on Mr. Lala’s testimony regarding the photos, including whether he took them at all.  

21. Given these inconsistencies, the ALJ finds that Mr. Lala’s entire testimony regarding the photographs was not credible.

B. Public Witness Testimony in Support of Application

22. Mr. Ciprian Oprean testified in support of the Application.  Mr. Oprean currently works at a car dealership in Denver, Colorado.  However, he has driven limousines in Vail for Hummers.  Mr. Oprean worked for Hummers for a minimum of five winter seasons from January 2008 to March 2013.  During each winter season, Mr. Oprean typically drove for Hummers from December to April.  He did not testify as to experiences outside the timeframes in which he drove for Hummers.  Based upon the fact that Mr. Oprean’s only experience driving in Eagle County is from December to April, his testimony is limited to that timeframe.  
23. Mr. Oprean made a number of trips to and from the Transportation Center.  In his experience, the highest volume of people waiting at the Transportation Center’s taxi-stand is between 12:30 a.m. and 3:00 a.m. on weekends and holidays.  He has also witnessed people waiting at the taxi-stand anywhere from 30 to 60 minutes between 3:00 p.m. and 5:00 p.m. during any day of the week, and between 1:00 a.m. and 3:00 a.m. on weekends before a taxi appeared.  Mr. Oprean never indicated the number of times he witnessed this.   

24. On several occasions, people present at the taxi-stand who had not pre-arranged for limousine service entered his vehicle in an attempt to be driven to their destination.  He did not indicate the number of occasions this happened.  Mr. Oprean testified that passengers have told him that Hy-Mountain did not pick them up despite calling for a trip.  He did not indicate the number of times his passengers told him this.  
25. Mr. Matt Rouse testified in support of the Application.  Like Mr. Oprean, Mr. Rouse also worked for Hummers.  He worked there year-round from March 2009 to November 2012.  He now works in Denver for a drycleaner.  Mr. Rouse testified that when he worked for Hummers, he did not wait in the Transportation Center for more than 30 seconds to pick up passengers who have pre-arranged for transportation.   
26. Hotel shuttles also wait at the taxi-stand.  At least six different hotels shuttle from the taxi-stand.  The Eagle County Transit Authority’s buses have a separate area where they 
pick-up and drop-off passengers, but on special occasions, buses pick-up and drop-off in the 
taxi-stand area.   

27. Mr. Rouse has witnessed people near in the Transportation Center taxi-stand with no taxis present, more often on Friday and Saturday nights, from 1:45 a.m. to 2:30 a.m.  However, he has also witnessed the taxi-stand full of taxis on Friday and Saturday nights.  

28. Mr. James Van Beek testified in support of the Application.  Mr. Van Beek has lived in Eagle County since 1989.  He currently works as a bus driver for the Eagle County Transit Authority.  From 1989 to 2003, he worked full-time and part-time for the Eagle County Sheriff (Sheriff).  He went back to work for the Sheriff in 2005. After working out of the country as a law enforcement officer for at least four years, he returned to Eagle County in late 2010.  Mr. Van Beek worked part-time for Hummers from January 2011 until April 2012. He began working for the Eagle County Transit Authority in April 2011, where he continues to work.  

29. When working for the Sheriff, Mr. Van Beek dealt with crowd control issues at the Transportation Center.  He explained that he witnessed groups of people behaving in an unruly manner when trying to get transportation (e.g., scuffles or fights).  He believed that some of the issues were a result of inadequate transportation services.  The most common time of day that he witnessed unruly behavior was after 12:00 a.m., with a peak in unruly behavior after the bars close at 2:00 a.m.  He has also witnessed similar behavior after special events (e.g., concerts or sporting events).  Mr. Van Beek did not testify as to the number of times that he witnessed the unruly behavior at the Transportation Center.  Likewise, Mr. Van Beek did not speak to whether any of those involved in the unruly behavior had called for Hy-Mountain’s services. 

30. As a bus driver for Eagle County, passengers have told Mr. Van Beek that they waited anywhere from 15 minutes to an hour for Hy-Mountain.  However, he did not indicate the number of times his passengers reported this. 
31. Having watched the population in Eagle County grow since 1989, Mr. Van Beek believes the transportation services have simply not kept up with the increased demand necessitated by the growing population.  

Mr. Charles Frey testified in support of the Application.  Mr. Frey owns Ticino’s Restaurant, located in Avon, Colorado.
  He has lived in Avon for eight years.  Mr. Frey often calls Hy-Mountain to provide transportation for his customers.  Mr. Frey’s busy season is from  December 25 to early April.  During his busy season, Mr. Frey’s customers often wait anywhere 

32. from 45 minutes to an hour for Hy-Mountain to arrive.  During the slower months, taxicabs sometimes are already present outside his restaurant, so he does not need to call one for a customer.  When he does call Hy-Mountain for a customer during a slower month, the wait is anywhere from 2 to 20 minutes. 
33. Mr. David Utz testified in support of the Application. Mr. Utz worked as a driver for Hummers part-time from April 2007 to January 2012.  He has been the Managing Director of 10th Mountain Limo LLC since June 2012.   In his opinion, some of Hy-Mountain’s drivers are disheveled, have poor communication skills and sometimes have dirty vehicles.  However, overall, his experiences with Hy-Mountain have been positive.  

C. Testimony in Opposition to the Application
34. Mr. Curtis Vagneur testified on behalf of Snow.  Snow owns and operates a 
call-and-demand limousine service under PUC Certificate No. 55713.  Hearing Exhibit 9. The authority gives Snow permission to serve all points within a 55-mile radius of the intersection of U.S. Highway 6 and Colorado State Highway 82 in Glenwood Springs, Colorado.  Id.  Snow is primarily based in Aspen and Glenwood Springs, Colorado, but also has a minor base in Vail.  Snow has between 8 and 18 drivers and employees.  Snow has not been called to transport passengers either to or from the Transportation Center or Ticcino’s Restaurant. If it had been called, Snow would have been unlikely to provide service from either location because it is not based in that area.  Generally, Snow provides service for two weeks at a time for special occasions or events. Mr. Vagneur testified that Snow is willing to expand its service in Vail. 

35. Mr. Todd Gardner owns Hy-Mountain and testified on its behalf.  Hy-Mountain owns and operates a taxi service under PUC Certificate No. 14114.  Hearing Exhibit 8.  Among other geographic areas, the certificate gives Hy-Mountain authority to transport passengers in taxi service between all points in Eagle County and from said points, on the one hand, to all points in the State of Colorado.  Id. There are several restrictions to this authority.  See Hearing Exhibit 9.  
36. Hy-Mountain is based in Eagle County, with an office in Edwards, Colorado.  
Hy-Mountain owns the only authority to operate as a call-and-demand taxi service in the Eagle County area. 

37. Hy-Mountain has approximately 38 taxicabs that operate in Eagle County.  
Hy-Mountain has an additional 30 taxicabs that operate out of Aspen, Colorado.  It also has an office staff of 10 to 15 people.  It provides taxi service 24 hours a day, 365 days a year.  Mr. Gardner testified that Hy-Mountain’s busy season is from mid-December through the end of March.  Business slows down in early April until mid-June, and again from August to November.  During its busy season, Hy-Mountain has approximately 100 independent contractor-drivers who work in 12-hour shifts.
38. In 2012, Hy-Mountain handled 57,002 trips for passengers. The highest volume month in 2013, (February), consisted of 11,570 trips. The lowest volume month consisted of 882 trips. In February 2013, when Hy-Mountain handled a total of 11,570 trips, Mr. Gardner determined that Hy-Mountain averaged a 12-minute turn-around to pick up passengers.  This figure is based upon electronic data that Hy-Mountain’s system automatically records both when Hy-Mountain receives a call for transportation, and when the driver turns on the meter after picking up the passenger who made the call. 

39. Hy-Mountain does not require its drivers to stage in the taxi-stand at the Transportation Center, although some do stage there voluntarily.  Hy-Mountain’s service out of the Transportation Center is a small part of the company’s business.  Indeed, Hy-Mountain’s business consists of serving people with transportation needs in all of Eagle County, not just those in the Transportation Center.  Their customers include local citizens who lack transportation, the elderly or disabled, visitors in town to ski, and even children who need to be driven to school.  In short, Hy-Mountain’s customers have a variety of transportation needs that have little or no connection to the Transportation Center.  

40. Hy-Mountain opposes the Application for several reasons.  Hy-Mountain already struggles to maintain its fleet while making a profit, particularly given the seasonal nature and population of the area.  Mr. Gardner testified that even though Hy-Mountain currently has no taxi-competitors, it is already fighting for business to survive.  He testified that this is due, in part, to limousine companies who are siphoning taxi business.  Mr. Gardner believes that in order to maintain a profit, Hy-Mountain must be able to bring in all the taxi business in the area.  He testified that six years ago, another taxi company (Vail Valley Taxi) serviced the area along with Hy-Mountain.  At that point, neither company showed a profit, and in fact, Vail Valley Taxi showed a fairly substantial loss.  Mr. Gardner eventually purchased Vail Valley Taxi.  After the two companies became one, Hy-Mountain was able to make a profit.  

41. Brian Kolzow testified for Hy-Mountain.  He has been Hy-Mountain’s manager for approximately 12 years.  Mr. Kolzow has not received complaints about service out of the Transportation Center. Nor has he received requests to “beef up” the service in that area. 
D. Burden of Proof
42. Applicant, as the proponent of an order, bears the burden of proof by a preponderance of the evidence.  § 13-25-127(1), C.R.S.; § 24-4-205(7), C.R.S.; Rule 1500 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.   The evidence must be substantial.  Substantial evidence is defined as “such relevant evidence as a reasonable person’s mind might accept as adequate to support a conclusion. . . it must be enough to justify, if a trial were to a jury, a refusal to direct a verdict when the conclusion sought to be drawn from it is one of fact for the jury.”  City of Boulder v. Colorado Public Utilities Commission, 996 P.2d 1270, 1278 (Colo. 2000) (internal citation omitted).  

43. The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507, 508 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.

E. Legal Standards Governing Application

44. To qualify for the requested authority, Applicant must show: (1) that it is fit to conduct the proposed service; (2) that the public needs the proposed service; and (3) the current service in the area is substantially inadequate.  Infra, ¶¶ 45 and 50.  
1. Fitness

45. Applicant carries the burden to establish its “fitness,” both financially and operationally, to conduct the service it proposes.  In general, operational fitness encompasses a consideration of whether the applicant has the equipment, personnel, facilities, and the managerial experience to conduct for-hire passenger carrier operations.  Whether the applicant is willing and able to comply with applicable public utilities laws also bears upon the question of fitness.  See, Thacker Brothers Transportation v Public Utilities Commission, 543 P.2d 719, 721 (Colo. 1975).  Although the Commission has never promulgated rules or regulations quantifying a financial fitness standard, it is generally agreed that the applicant must make some showing, however minimal, that it either has or has access to financial resources that will enable it to implement the proposed service.  Fitness must be evaluated on a case-by-case basis upon the unique circumstances of each applicant and the proposed service.  See e.g., Decision 
No. C09-0207, issued February 27, 2009, Consolidated Proceeding Nos. 08A-241CP, 
08A-283CP, 08A-284CP-Extension, and 08A-300CP issued February 27, 2009. 

46. Applicant has approximately $95,000 in cash immediately available to it, and has access to additional funds should the need arise.  Applicant has already made down-payments on vehicles for the business and has reached an agreement to purchase the vehicles if the Application is approved.  The ALJ finds that Applicant either possesses or has access to the financial resources necessary to enable it to implement and operate the proposed service.

47. Moreover, Mr. Lala is managerially fit to operate Applicant based upon his experience in the transportation industry. In particular, he owned, operated, and managed Colorado Shuttle for approximately three to four years.  Colorado Shuttle had a booth at the Eagle County Airport, approximately 15 to 20 drivers, office staff, an office and utilized vans, a minibus, and several sedans.  As Colorado Shuttle’s chief operating officer, Mr. Lala was responsible for managing all aspects of the business.  Mr. Lala has continued to work in the transportation business as a driver and dispatcher for Hummers.  This experience provides Mr. Lala with the necessary knowledge to manage a transportation business.  In addition, Mr. Lala’s Application indicates his willingness to comply with applicable Commission rules and statutes.  

48. Based on the above, the ALJ finds that Applicant met its burden to prove by a preponderance of the evidence that it possesses the financial, operational, and managerial fitness necessary to operate the proposed transportation service.  

2. Public Need and Substantial Inadequacy of Current Service
49. The doctrine of regulated monopoly controls in determining whether to grant a certificate to operate the taxicab service requested here.  § 40-10.1-203(2), C.R.S., (2012); Yellow Cab Cooperative Association v. Pub. Utils. Comm’n, 869 P.2d 545, 548 (Colo. 1994); Colorado Transportation Co. v. Pub. Utils. Comm’n., 405 P.2d 682, 685 (Colo. 1965).  Regulated monopoly is based on the principle that fewer carriers who can make a reasonable return will give the public safe, efficient, and more economical service, and that increasing the number of providers ultimately results in a deterioration of service and higher rates for the public.  See Archibald v. Commission 171 P.2d 421, 423 (Colo. 1946); see e.g., Morey v. Pub. Utils. Comm’n., 629 P.2d 1061, 1066-67 (Colo. 1981).  This principle is the guiding force behind the protections given to existing carriers; an incumbent carrier is only entitled to protection from new competition if it provides adequate service to the public.  Ephraim Freightways, Inc. v. Pub. Utils. Comm’n., 380 P.2d 228, 231 (Colo. 1963).  

50. Under the doctrine of regulated monopoly, an applicant for common carrier authority carries a heavy burden to prove both that: 

· The present or future public convenience and necessity requires or will require its service.  § 40-10-104, C.R.S.; see, § 40-10-105(1), C.R.S., and Denver and Rio Grande Western Railroad v. Pub. Utils. Comm’n., 351 P.2d 278, 280 (Colo. 1960); and 

· The service of existing certified carriers within the proposed service area is substantially inadequate.  RAM Broadcasting v. Pub. Utils Comm’n., 702 P.2d 746, 750 (Colo. 1985); Rocky Mountain Airways, Inc. v. Pub. Utils. Comm’n., 509 P.2d 804, 805 (Colo. 1973).  

51. These two elements are closely related.  Indeed, the adequacy of the incumbent’s service is integral to the question of whether the public needs the proposed additional service. Ephraim, at 231.  If the existing service is adequate, the Commission cannot find that the public convenience and necessity requires the addition of a carrier.  Yellow Cab Cooperative Association v. Pub. Utils. Comm’n, 869 P.2d 545, 548-49 (Colo. 1994).  However, contrary to Interveners’ contention, Applicant is not required to prove that its proposed service is economically feasible.
  See Interveners’ Position Statement, p. 2.  
52. Whether the incumbent carrier’s service is substantially inadequate is a question of fact that the Commission must determine.  RAM Broadcasting., at 751; Durango Transportation, Inc. v. Pub. Utils. Comm’n., 122 P.3d 244, 247 (Colo. 2005).  Thus, the question necessarily must be answered on a case-by-case basis upon the unique facts of the given case. Substantially inadequate service is shown by evidence of “a general pattern of inadequate service” on the part of the incumbent carrier.  Durango Transportation, at 247-48; Ephraim, at 232.  Substantial inadequacy can also be demonstrated with evidence that the incumbent carrier is not ready, willing, and able at all times to provide the requested service. Durango Transportation, at 247-48.  However, the incumbent carrier is not held to a standard of perfection.  Ephraim at 232.  Indeed, legitimate complaints are expected to arise against any common carrier that provides service to a large number of customers.  RAM Broadcasting, at 750. 

53. Substantial inadequacy requires more than a showing that there is enough business to warrant more than one certified carrier.  Ephraim, at 231.  Likewise, substantial inadequacy is not shown through “expressions of mere opinion, preference, and desire and willingness to use the services of [the applicant] over the services of” an incumbent carrier.  Pub. Utils. Comm’n. v. Weicker Transfer & Storage Co., 451 P.2d 448, 449 (Colo. 1969).  
If the applicant’s evidence tends to prove the incumbent carrier’s substantial inadequacy, the incumbent carrier must rebut this evidence.  Ephraim, at 231-32.  Moreover, the Commission has held that population growth, standing alone, is insufficient to support a finding of public need for additional transportation services.  Decision No. C11-0339; Proceeding No. 09A-258CP issued March 23, 2011; Decision No. C09-0812, Proceeding No. 08A-479CP issued July 28, 2009.

54. Applicant’s evidence focused on the adequacy of Hy-Mountain’s service during peak busy season in Vail at the Transportation Center.  Witnesses provided varying testimony about the timeframe of the peak busy season.  The ALJ finds that peak busy season runs from mid-December to early April.

55. Most of Applicant’s witnesses were past or present drivers for Hummers who testified that they have observed crowds of people present near the taxi-stand in the Transportation Center during peak busy season with no taxis present.  Applicant argues that this proves that Hy-Mountain is not ready, willing, and able at all times to render service to anyone who might demand it because any person present in the taxi-stand area of the Transportation Center expects to find a taxi.  See Applicant’s Position Statement (App. Statement), ¶ 5.   This argument contradicts the evidence.  In particular, according to Applicant’s own witness, at least six different hotels shuttle from the taxi-stand area of the Transportation Center.  Supra, ¶ 26.  Moreover, for special events, such as concerts or sporting events, the Eagle County Transit Authority also picks passengers up in the taxi-stand area.  Id.  Luxury limousines pick-up passengers in the taxi-stand area. Thus, there are at least three reasons people wait in the 
taxi-stand area that have nothing to do with Hy-Mountain’s service.  Applicant did not offer evidence to show the crowds of people observed were not waiting for one of these other three transportation services.  More importantly, Applicant failed to provide evidence that the people were waiting for or had called Hy-Mountain.  Consequently, evidence of people present near the taxi-stand in the Transportation Center does not demonstrate that Hy-Mountain was “not ready willing and able” to provide service to all those who requested or may request service.   

56. Mr. Oprean testified that during peak season, he observed people in the Transportation Center for 30 to 60 minutes before a Hy-Mountain taxi picked them up; 
Mr. Van Beek testified that passengers told him they waited anywhere from 15 to 60 minutes for Hy-Mountain during peak season.  And, Mr. Rouse testified that he has seen the Transportation Center taxi-stand full of taxis. Consequently, the timeframe to wait for a taxicab during peak season at the Transportation Center is anywhere from no wait to an hour.   However, none of these witnesses testified as to frequency of the stated wait-times.  Given the range of zero to 60 minutes, without evidence on the frequency of the stated wait-times, it is not possible to determine whether considerable wait-times are so common as to amount to a pattern of substantially inadequate service.  

57. Mr. Frey testified that his customers regularly wait 45 minutes to an hour for 
Hy-Mountain to arrive during peak busy season.  While this is noteworthy, it does not rise to the level of a pattern of substantially inadequate service.  The area Hy-Mountain covers is substantial.  It includes all of Eagle County.  Similar evidence from numerous business owners in the covered territory would do more to show a pattern.  Evidence from one business owner about service during a few months of the year does not prove a pattern of substantially inadequate service.  

58. Moreover, Mr. Frey also testified that during the non-peak months of the year, there often is no wait at all for a Hy-Mountain taxi to arrive.  If there is a wait, it is anywhere from 2 to 20 minutes.  No other witness testified to observing or experiencing longer than a 
20-minute wait for a Hy-Mountain taxi during non-peak months.   The ALJ finds and concludes that Hy-Mountain’s service during the non-peak months is adequate.  

59. Applicant’s witnesses also offered anecdotal testimony that on a number of occasions:  (1) persons approached their luxury limousines to ask if they were with Hy-Mountain (and if Hummers would drive them); and (2) several customers expressed dissatisfaction with Hy-Mountain’s service because it either did not pick them up after being called, or because the wait was too long. However, Applicant’s witnesses did not testify to the frequency of these occurrences.  And, in any event, evidence of people approaching Hummers for service does not show that Hy-Mountain’s service is inadequate at all.  Given the lack of significant facts, the anecdotal testimony is of little import.  It certainly does not establish a pattern of substantially inadequate service.

60. Likewise, the photographs showing crowds of people near the taxi-stand at the Transportation Center also do not demonstrate a pattern of substantially inadequate service.  See Hearing Exhibits 2 to 6.  Large gaps in the evidence render the photos inconsequential.  For example, Applicant failed to show that individuals in the photos were waiting for a 
Hy-Mountain taxi, as opposed to a hotel shuttle or the Eagle County Transit Authority (due to a special event).  Along the same lines, Applicant also did not show that the people in the photos called 
Hy-Mountain for service at all.  Without these facts, the photos show nothing more than a crowd of people standing in a public place.  Nothing about that demonstrates substantially inadequate service.

61. Assuming arguendo, the individuals in the photos were waiting for a 
Hy-Mountain taxicab, the photos still do not show substantially inadequate service.
  For example, Mr. Lala did not testify that he stayed and observed how long people waited for a 
taxi-cab (if one arrived) after he took the photos.  It is possible that several taxis pulled up immediately after the photos were taken.  Moreover, two of the five photos were taken on the same night. Supra, ¶ 19; Hearing Exhibits 3 and 6.  At best, the photographs show that the Transportation Center was busy on three nights.  This does not demonstrate a pattern of substantially inadequate service, particularly given that the Transportation Center is only one location that Hy-Mountain serves in all of Eagle County.

62. In addition, Applicant offered no credible evidence as to exactly when the photos were taken.  This is a meaningful hole in the evidence.  If the photos were taken during a special event, the photos could not show a pattern of substantially inadequate service because an incumbent cannot be held to a standard of perfection.  Ephraim, 380 P.2d at 232.  It would not be out the ordinary that a larger number of people will require taxicab service after a special event.  Consequently, photographs of crowds of people waiting for a taxicab, without more, do not establish a pattern of substantially inadequate service. 
63. Mr. Van Beek offered perhaps the most persuasive evidence in favor of the Application.  Nevertheless, his testimony does not overcome Applicant’s high burdens.  
Mr. Van Beek testified that as a law enforcement officer for many years, he witnessed incidents of individuals behaving in an unruly manner at the Transportation Center.  He believes the 
behavior was caused by inadequate transportation services.  Mr. Van Beek never testified as to the number of occasions that he observed the unruly behavior. Without information as to how often Mr. Van Beek witnessed this behavior, his testimony cannot establish a pattern of substantially inadequate service.  Likewise, Mr. Van Beek did not speak to whether any of the individuals he observed had contacted Hy-Mountain for transportation at all.  Without this connection, the ALJ cannot conclude that the unruly behavior was the result of Hy-Mountain providing substantially inadequate transportation service.  Indeed, Mr. Van Beek also testified that the unruly behavior was most common after midnight, and was worse after the local bars closed.  Thus, it is possible that intoxication, not Hy-Mountain’s service, could have been the contributing cause for the unruly behavior.  Without more information tying the behavior to 
Hy-Mountain, the ALJ simply cannot conclude that this evidence indicates any inadequacy in Hy-Mountain’s service.  

64. Moreover, Eagle County’s population growth alone does not prove that the public convenience and necessity requires the additional service.  See Decision No. C11-0339; Proceeding No. 09A-258CP issued March 23, 2011; Decision No. C09-0812, Proceeding No. 08A-479CP issued July 28, 2009.

65. There is no formula for determining whether an incumbent’s service is substantially inadequate.  Here, the evidence showed that Hy-Mountain’s service is adequate for the majority of the calendar year and that it averaged a 12-minute turn-around for the busiest month of the most recent peak busy season.  Evidence relating to the adequacy of Hy-Mountain’s service focused on one location in the entire service area, during a few months that are the busiest of any given year.  But, more importantly, the evidence was largely speculative.  Indeed, by and large, Applicant’s evidence regarding the adequacy of Hy-Mountain’s service is akin to a puzzle missing so many crucial pieces that no image can be identified.  As set forth above, without the critical missing evidence, the ALJ cannot conclude that the incumbent’s service is substantially inadequate.  
66. Consequently, the ALJ finds and concludes that Applicant has failed to show by a preponderance of the evidence that the public convenience and necessity requires or will require the proposed service and that the existing carriers’ service is substantially inadequate.  Accordingly, Applicant has failed to meet its burden of proof under the doctrine of regulated monopoly to provide call-and-demand taxi service between all points in the County of Eagle, State of Colorado.  As a result, the Application should be denied.

67. Pursuant to § 40-6-109(2), C.R.S., the ALJ hereby transmits to the Commission the record and exhibits in this proceeding as well as a recommended decision that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. Vail Beaver Creek Transport Express Inc.’s Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire is denied.   
2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MELODY MIRBABA
________________________________
                     Administrative Law Judge




� This information is not self-contained on page 5 of the exhibit where the photo appears.   


� All references to Vail are to Vail, Colorado. 


� Hearing Exhibit 7 is Applicant’s bank statement showing a balance of approximately $85,000. Mr. Lala added an additional $10,000 by the time of his testimony.  


� Taxicabs and limousines also pick-up and drop-off passengers at other locations in Vail. 


� Interveners also argued that an individual identified by the letter B in Hearing Exhibit 5 is the same individual identified by the letter B in Hearing Exhibit 6.  The ALJ is unwilling to conclude they are the same person primarily because Hearing Exhibit 5 depicts only the head and shoulders (from behind), of the person identified with a B.  


� All references to Avon are references to Avon, Colorado. 


� Simply put, the Court in B.D.C. Corporation did not hold that an applicant must prove its proposed service is economically feasible.  See generally, B.D.C. Corporation of Colorado v. Pub. Utils. Comm’n, 448 P.2d 615 (Colo. 1968)


� To be clear, the ALJ does not find that the persons in the photos were waiting for a �Hy-Mountain taxi. 
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