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I. STATEMENT  
1. On December 21, 2010, the Commission issued Decision No. C10-1359, the Formal Complaint and Notice of Proceeding that commenced this proceeding.  In that Decision, as pertinent here, the Commission referred this case to an Administrative Law Judge (ALJ).  

2. On January 21, 2011, Staff of the Commission (Staff) entered its appearance in this proceeding.  Staff is represented by counsel.  

3. Paul H. Epler, an individual, is the Respondent (Epler or Respondent).  The ALJ advised Mr. Epler that he may obtain counsel if he chooses to do so, and he has elected to represent himself.  

4. The Parties, collectively, are Staff and Mr. Epler.  

5. On April 12, 2011, by Decision No. R11-0395 (2011 Decision
), the ALJ approved, as amended, a stipulation and settlement agreement (2011 Stipulation
) and issued a cease and desist order.  On May 2, 2011, the 2011 Decision became a decision of the Commission by operation of law.  

6. On April 19, 2012, Staff filed a Motion to Reopen Docket and to Schedule Evidentiary Hearing.  On May 25, 2012, the Commission issued Decision No. C12-0566-I.  In that interim decision, the Commission granted Staff’s April 19, 2012 motion; reopened this proceeding; and, with directions, referred the reopened proceeding to an ALJ.  

7. On June 8, 2012, by Decision No. R12-0632-I, the ALJ, among other things, established a procedural schedule.  Pursuant to that procedural schedule, on June 18, 2012, Staff filed its List of Witnesses and Exhibits.  Pursuant to that procedural schedule, on July 3, 2012, Mr. Epler filed his List of Witnesses and Exhibits.  

8. On July 6, 2012, by Decision No. R12-0769-I, the ALJ scheduled a September 28, 2012 evidentiary hearing in this matter.  On September 26, 2012, by Decision No. R12-1121-I and on the Parties’ request, the ALJ vacated the scheduled hearing.  

9. On October 5, 2012, the Parties filed a Joint Motion to Approve Stipulation and Settlement Agreement.  A Stipulation and Settlement Agreement (2012 Stipulation) accompanied that filing.  

10. On October 15, 2012, by Decision No. R12-1187, the ALJ clarified ¶ 1.B of the 2012 Stipulation.  The ALJ approved the 2012 Stipulation as clarified.  

11. On October 24, 2012, the Parties filed a Joint Motion to Modify Decision No. R12-1187 (October 24 Motion).  For the reasons discussed in that filing, the Parties asked that Decision No. R12-1187 be modified by removing the ALJ’s clarifications.  

12. On November 30, 2012, the Commission issued Decision No. C12-1382-I (Remand Order).  In the Remand Order, the Commission construed the October 24 Motion as exceptions to Decision No. R12-1187.  The Commission remanded this proceeding  

to the ALJ to issue a recommended decision that articulates the intent and reasoning underlying “clarifications” made in Paragraph No. 30 of [Decision No. R12-1187], and [that] makes appropriate revisions, if any are required, to the Recommended Decision[,] including subsequent statements made in Ordering Paragraph Nos. 8 and 9, to effectuate such reasoning.  

Decision No. C12-1382-I at ¶ 5 and Ordering Paragraph No. 2.  

13. On December 6, 2012, by Decision No. R12-1407-I, the ALJ scheduled a January 3, 2013 prehearing conference.  On motion of the Parties, on December 28, 2012, by Decision No. R12-1476-I, the ALJ rescheduled the prehearing conference for January 7, 2013.  

14. On January 7, 2013, the ALJ called the prehearing conference to order.  The Parties were present and participated.  Staff was represented, and Respondent appeared pro se.  

15. On January 14, 2013, for the reasons stated in Decision No. R13-0075-I, the ALJ found that acceptance or approval of the 2012 Stipulation, as filed, was not in the public interest.  As a result, the ALJ denied the October 24 Motion; did not accept the 2012 Stipulation; and vacated Decision No. R12-1187.  

16. By Decision No. R13-0075-I, the ALJ scheduled a February 25, 2013 evidentiary hearing and established a procedural schedule.  On February 21, 2013, upon motion, by Decision No. R13-0234-I, the ALJ rescheduled the evidentiary hearing for March 4, 2013.  

17. On the date, at the time, and at the place scheduled, the ALJ called this matter for hearing.  The Parties were present
 and participated.  

18. As a preliminary matter, the ALJ reiterated the advisement to Mr. Epler contained in Decision No. R12-0579-I
 at ¶ 13.  That advisement stated that, if he chose to proceed without an attorney in this proceeding, Mr. Epler would be bound by, and would be held to, the same procedural and evidentiary rules as those to which attorneys are held.  

19. As a preliminary matter, the ALJ explained to Mr. Epler the hearing process and the sequence to be followed in asking questions of witnesses (i.e., direct, cross-examination, and redirect).  The ALJ gave Mr. Epler the opportunity to ask questions about the hearing process, and Mr. Epler had no questions.  Mr. Epler stated that he understood the ALJ’s explanation.  

20. At the hearing,
 the Staff presented the testimony of Mr. Cliff Hinson.
  Respondent presented the testimony of Mr. Craig Uehing,
 Mr. Bruce Swain II,
 and 
Ms. Debby Epler.
  Although he was present and examined witnesses, Respondent did not testify.  Three exhibits were marked, offered, and admitted into evidence.  In this proceeding, there is no information that is claimed to be confidential.  

21. At the conclusion of the hearing, the evidentiary record was closed.  The ALJ took the matter under advisement.  

22. In accordance with, and pursuant to, § 40-6-109, C.R.S., the ALJ transmits to the Commission the record of the proceeding together with a written recommended decision.  

II. FINDINGS OF FACT  
23. Except as noted, the evidence in this proceeding is unrefuted and unrebutted.  

24. Staff is litigation Staff of the Commission as identified in the Rule 4 CCR 
723-1-1007(a) notice filed in this proceeding.  

25. In the course of his responsibilities and assigned duties as a Lead Investigator, Staff witness Hinson conducted the investigation that is the subject of this reopened proceeding.  

26. Respondent Epler is an individual.  He is the individual who agreed to, and who signed, the 2011 Stipulation that the Commission accepted in -- and incorporated by reference into -- the 2011 Decision.  

27. The 2011 Decision became a decision of the Commission on May 2, 2011.  Ordering Paragraph No. 8 of the 2011 Decision contained a cease and desist order that prohibited Mr. Epler from operating as a towing carrier for one year from the date of the Commission decision (i.e., May 2, 2011).  Ordering Paragraph No. 9 of the 2011 Decision stated that Ordering Paragraph No. 8 applies to  

Paul H. Epler personally and to his involvement in any manner with any towing carrier that offers towing services, including, but not limited to, Mr. Epler’s involvement as an owner, officer, agent, employee, manager, independent contractor or driver of any such carrier, and Mr. Epler’s involvement or employment in any storage lot used by a towing carrier.  

See also 2011 Stipulation at ¶ 3.D (same).  
28. At all times relevant to this reopened proceeding, Respondent was subject to the 2011 Decision, which incorporated by reference the 2011 Stipulation.  

29. At all times relevant to this reopened proceeding, Action Towing held Permit No. T-04185.  This is a towing permit issued by the Commission.  

30. At all times relevant to this reopened proceeding, the business office for Action Towing was located at 305-A Juanita Street, Colorado Springs, Colorado 80909.
  

31. At all times relevant to this reopened proceeding, Performance Specialties was located at 305-B Juanita Street, Colorado Springs, Colorado 80909.
  This address is next to, and apparently shares the building with, Action Towing’s business office.  

32. In January 2012, Investigator Barrett was the individual in the Commission’s Transportation Section principally responsible for towing carriers.  Informal complaints made to the Commission about towing carriers were sent to him for investigation.  

33. Investigator Barrett asked Staff witness Hinson to assist in the investigation of an informal complaint made to the Commission by Mr. Ron Archuletta.  The substance of the informal complaint was that Mr. Epler was involved with Action Towing and, thus, might be in violation of the terms of the cease and desist order in the 2011 Decision.  

34. During the course of his investigation, on January 19, 2012, Staff witness Hinson visited the business office of Action Towing.  During that visit, Staff witness Hinson identified himself as “Randy,” the manager of some apartment complexes in northeast Colorado Springs; stated that he wanted to retain a towing company to tow illegally parked vehicles from the properties; and stated that he was checking with towing companies to determine which one he would retain.  

35. Staff witness Hinson first spoke with Respondent witness Uehing.  After hearing the services that were needed, Respondent witness Uehing told Staff witness Hinson that Action Towing could do the towing for the apartment complexes and described the other services that Action Towing could provide.  

36. During the January 19 visit to Action Towing’s business office, Staff witness Hinson also had a discussion with Respondent.  Although they had not met previously, Staff witness Hinson recognized Mr. Epler from a photograph that he had been given.
  The individual pictured in the photograph is Mr. Epler, and the photograph is a good likeness of Mr. Epler.  

37. Staff witness Hinson testified:  (a) Respondent witness Uehing identified Mr. Epler as “the owner of Action Towing” and told Mr. Epler that Staff witness Hinson was looking for a company to do towing at some apartment complexes; and (b) Mr. Epler gave Respondent witness Uehing instructions with respect to paperwork that Mr. Epler had placed on the desk.  The testimony of Respondent witness Uehing contradicts this portion of Staff witness Hinson’s testimony.  

38. On January 19, 2012, Staff witness Hinson had a conversation with Mr. Epler.  They were the only individuals who participated in the conversation, a portion of which took place outside the Action Towing business office.  During that conversation, Mr. Epler identified himself as “Paul” and told Staff witness Hinson that, if selected, Action Towing would monitor the properties’ parking lots and would post signs in those parking lots and that those services would be performed free of charge.  Mr. Epler showed Staff witness Hinson one of the parking lot signs that Action Towing would post and showed Staff witness Hinson a copy of Action Towing’s contract for towing services.  When asked by Staff witness Hinson whether he was the owner of Action Towing, Mr. Epler replied that his wife was the owner but that he (Mr. Epler) handled the details such as the contracts and other arrangements pertaining to setting up arrangements with private properties.  Mr. Epler told Staff witness Hinson that he (Mr. Epler) is the owner of Performance Specialties.  

39. At the conclusion of the January 19, 2012 visit to the Action Towing business office, Staff witness Hinson returned to his vehicle and immediately wrote notes of what had occurred during the visit.  Based on his notes, Staff Witness Hinson later wrote a report of the January 19, 2012 visit to the Action Towing business office, including his conversation with Mr. Epler.  Staff witness Hinson reviewed the report in preparation for his testimony.  

40. Based on the January 19, 2012 conversation with Mr. Epler and after discussion with Investigator Barrett, Staff witness Hinson concluded that Mr. Epler had violated the terms of the cease and desist order in the 2011 Decision.  Personnel in the Transportation Section then requested counsel to file to reopen this proceeding.  

41. Respondent witness Uehing was hired by Action Towing in early or 
mid-January 2012.  He “vaguely” recalled Staff witness Hinson’s January 19, 2012 visit to the Action Towing business office.  Respondent witness Uehing testified that, during that visit, the following occurred:  (a) he spoke with Staff witness Hinson about towing; (b) he showed Staff witness Hinson an Action Towing contract; and (c) when Staff witness Hinson asked to see “the owner of the building,” Respondent witness Uehing got Mr. Epler, who owned Performance Specialties, the business located next door to Action Towing.  

42. Respondent witness Uehing was interviewed and was hired by Ms. Debby Epler, who was the owner of Action Towing, and Mr.  Ken Alsbrooks, who was one of the managers of Action Towing.  At the times relevant to this reopened proceeding, Respondent witness Uehing was a tow truck driver for Action Towing and, as such, was in and around the Action Towing business office and storage lot at various hours of the day and night.  At no time did Respondent witness Uehing:  (a) take orders or directions from Mr. Epler with respect to Action Towing; (b) observe Mr. Epler acting on behalf of Action Towing; (c) observe Mr. Epler at the Action Towing storage lot; (d) contact Mr. Epler for assistance with a problem related to Action Towing; or (e) observe Mr. Epler working on behalf of Action Towing in any capacity.  

43. Respondent witness Swain is employed by Action Towing and has been employed by Action Towing since at least May 2011.  In May 2011, at the time of the issuance of the cease and desist order in Decision No. R13-0395, Respondent witness Swain was told that Mr. Epler was no longer involved with Action Towing and was instructed to contact Ms. Debby Epler in the event that he had questions related to Action Towing.  Since that time, Respondent witness Swain:  (a) has not seen Respondent at Action Towing’s storage lot; (b) has not observed Respondent acting on behalf of Action Towing; (c) has not seen Respondent operating an Action Towing tow truck; and (d) has not been directed to go to Respondent with respect to any issue pertaining to Action Towing.  

44. There is no evidence that Respondent Witness Swain was present in the Action Towing business office at any time during Staff witness Hinson’s January 19, 2012 visit.  

45. At all times pertinent to this reopened proceeding, Respondent witness 
Ms. Debby Epler was the owner of Action Towing and of Permit No. T-04185 and the wife of Respondent.  Respondent witness Ms. Epler became the owner of Action Towing in 2011 following issuance of the cease and desist order in Decision No. R11-0395.  To Respondent witness Ms. Epler’s knowledge, since issuance of the cease and desist order in May 2011, Mr. Epler has worked only at Performance Specialties, which is located in the same building as Action Towing.  

46. Respondent witness Ms. Epler was not present in the Action Towing business office at any time during Staff witness Hinson’s January 19, 2012 visit.  

47. Additional findings of fact are found elsewhere in this Decision.  

III. DISCUSSION AND CONCLUSION  
48. The record establishes, and Respondent does not question, that the Commission has subject matter jurisdiction in this proceeding and in personam jurisdiction over Respondent.  

49. Staff bears the burden of proof by a preponderance of the evidence.  
Section 40-7-116(1), C.R.S.; § 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 4 Code of Colorado Regulations (CCR) 723-1-1500.
  The evidence must be “substantial evidence,” which the Colorado Supreme Court has defined as  

such relevant evidence as a reasonable person’s mind might accept as adequate to support a conclusion ... it must be enough to justify, if the trial were to a jury, a refusal to direct a verdict when the conclusion sought to be drawn from it is one of fact for the jury.  

City of Boulder v. Colorado Public Utilities Commission, 996 P.2d 1270, 1278 (Colo. 2000) (quoting CF&I Steel, L.P. v. Public Utilities Commission, 949 P.2d 577, 585 (Colo. 1997)).  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met the preponderance of the evidence burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.  
50. To meet its burden of proof in this reopened proceeding, Staff must prove that, on January 19, 2012, Respondent violated the cease and desist order in Decision No. R11-0395 and that the violation occurred within one year of May 2, 2011.  Two provisions of the 2011 Settlement are pertinent to Staff’s burden of proof.  

51. The first provision is § 3.D of the 2011 Stipulation, which Mr. Epler signed and which the Commission accepted in -- and incorporated by reference into -- the 2011 Decision.  That section provides that the cease and desist order applies  

to Paul H. Epler personally and to his involvement in any manner with any towing carrier that offers towing services, including, but not limited to, Mr. Epler’s involvement as an owner, officer, agent, employee, manager, independent contractor or driver of any such carrier, and Mr. Epler’s involvement or employment in any storage lot used by a towing carrier.  

(Emphasis supplied.)  See also Decision No. R11-0395 at Ordering Paragraph No. 9 (same).  
52. The second provision pertinent to this reopened proceeding is § 6 of the 2011 Stipulation.  The section provides:  


For purposes of determining whether a violation of [the 2011 Stipulation] occurred within the applicable timeframe, the operative date of the one year period discussed in subparagraphs 3.B and 3.C [of the 2011 Stipulation] ... is the date of the alleged violation and [is not] the date the action is initiated by the Commission ... .  

(Emphasis supplied.)  

53. The relevant facts are not in dispute, are unrebutted, and are established in the testimony of Staff witness Hinson.  

54. The January 19, 2012 conversation that occurred during Staff witness Hinson’s visit to Action Towing’s business office is the sole basis for Staff’s assertion that Respondent violated the terms of the cease and desist order.  There is no dispute that only two individuals know what was said and what transpired during that conversation:  Staff witness Hinson and Respondent.  

55. Staff witness Hinson testified about the substance of the conversation during, and about Respondent’s actions during, the January 19, 2012 visit to Towing Action’s business office.  Respondent witness Uehing testified about some, but not all, of Respondent’s actions during that visit.  

56. There is a conflict between the testimony of Staff witness Hinson and the testimony of Respondent witness Uehing concerning some of Respondent’s actions during the January 19, 2012 visit.
  The ALJ finds the testimony of Staff witness Hinson to be the more credible on these points because:  (a) Respondent witness Uehing testified that he “vaguely” remembered the events of January 19, 2012; and (b) Staff witness Hinson wrote notes that recorded his recollection of the events of January 19, 2012 immediately following the end of his visit to Action Towing’s business office, used those notes to write a report, and then used the report to refresh his recollection before his testimony.  

57. There is no discrepancy between the testimony of Staff witness Hinson and the testimony of Respondent witness Uehing concerning Respondent’s action of showing Staff witness Hinson the type of sign that Action Towing would place in the apartment buildings’ parking lots if Action Towing was given the contract to tow from the apartment buildings.  Staff witness Hinson is the only person who testified as to this point.  His testimony on this point stands unrebutted and unrefuted.  

58. There is no discrepancy between the testimony of Staff witness Hinson and the testimony of Respondent witness Uehing concerning Respondent’s statements during the January 19, 2012 conversation between Staff witness Hinson and Respondent.  Respondent witness Uehing did not participate in that conversation.  Staff witness Hinson’s testimony on the content of that conversation stands unrebutted and unrefuted.  

59. Respondent was present during, questioned witnesses (including Staff witness Hinson) during, offered exhibits during, and generally participated in the evidentiary hearing.  What Respondent did not do, however, is present his own testimony under oath.
  Thus, on the crucial question of what Respondent said during the January 19, 2012 conversation, the only information in the evidentiary record is the undisputed and unrefuted testimony of Staff witness Hinson.  

60. The ALJ notes that, in this administrative proceeding, Respondent’s silence in the face of Staff witness Hinson’s testimony may be considered “evidence of the most persuasive character.”  United States ex rel. Bilokumsky v. Tod, 263 U.S. 149, 153-54 (1923), quoted with approval in Baxter v. Palmigiano, 425 U.S. 308, 319 (1976).  In fact, the United States Supreme Court has  

recognized that “[f]ailure to contest an assertion ... is considered evidence of acquiescence [in the assertion] ... if it would have been natural under the circumstances to object to the assertion in question.”  

Baxter v. Palmigiano, 425 U.S. at 319 (quoting United States v. Hale, 422 U.S. 171, 176 (1975)).  The ALJ finds that, given Staff witness Hinson’s testimony and Respondent’s presence during and participation in the evidentiary hearing in this matter, Respondent’s failure to testify may be taken as evidence that Respondent accepts Staff witness Hinson’s testimony about the content of the January 19, 2012 conversation between Staff witness Hinson and Respondent.  In addition, Respondent’s failure to testify in response to Staff witness Hinson’s testimony lends additional credibility to Staff witness Hinson’s testimony.  
61. The record establishes that:  (a) on January 19, 2012, Respondent held himself out as, and acted as, an agent for Action Towing by describing Action Towing’s services to Staff witness Hinson, by showing Staff witness Hinson the signs that Action Towing would place in the apartment complexes’ parking lots, and by stating to Staff witness Hinson that Respondent’s role vis-à-vis Action Towing was handling the details such as the contracts and other arrangements pertaining to setting up arrangements with private properties; (b) Respondent’s actions occurred within the one-year period that commenced on May 2, 2011; and (c) on January 19, 2012, Respondent was aware of -- indeed, expressly had consented to -- the terms of the 2011 Stipulation, which included terms of the cease and desist order contained in Decision 
No. R11-0395.  

62. The ALJ finds that Staff met its burden of proof and established -- by a preponderance of the evidence -- that, on January 19, 2012, Respondent violated the terms of the 2011 Stipulation (and, thus, the cease and desist order contained in Decision No. R11-0395) and that this violation occurred within one year of May 2, 2011.  

63. The remaining issue to be decided is the sanction to impose for Respondent’s violation.  The ALJ now turns to this issue.  

64. There are three provisions in the 2011 Stipulation that address or may relate to sanctions for Respondent’s violation of the 2011 Stipulation.  

65. The first provision is § 3.F of the 2011 Stipulation, as amended by Decision No. R11-0395, which provides:  “In the event Mr. Epler is found by the Commission to be in violation of [the 2011 Stipulation], Mr. Epler agrees to be permanently ineligible to be issued another towing carrier permit[.]”  (Emphasis supplied.)  

66. The second provision is § 3.G of the 2011 Stipulation, which provides:  


In the event Mr. Epler is found by the Commission to be in violation of [the 2011 Stipulation], then Mr. Epler hereby consents and stipulates to the entry by a court of law of a permanent injunction enjoining Mr. Epler from operating as a towing carrier under Title 40, Article 13.  Mr. Epler agrees that upon the effective date of a final Commission Decision finding that Mr. Epler violated [the 2011 Stipulation], the Commission may file a complaint for injunctive relief in Denver District Court.  Mr. Epler further agrees that he will not challenge the filing of the complaint or the entry of an order for injunction and the Commission 

may present [the 2011 Stipulation] as conclusive evidence that Mr. Epler has consented to the entry of the injunction as set forth herein.  

(Emphasis supplied.)
  

67. The ALJ finds that the sanctions in this reopened proceeding should be those contained in §§ 3.F and 3.G of the 2011 Stipulation, as amended and adopted in the 2011 Decision, and quoted above.  Respondent agreed to these specific sanctions; the sanctions are appropriate given the violation; and the ALJ finds these sanctions to be reasonable.  The ALJ will order these sanctions be imposed on Respondent.  

68. The third provision that, arguably, is related to sanctions is § 5 of the 2011 Stipulation.  That provision provides:  

 
Respondent agrees and stipulates that failure to abide by any of the terms of [the 2011 Stipulation] shall also be deemed as a waiver by Respondent of any and all rights to file [a] exceptions or to all rights to file [b] a request for rehearing, reargument and reconsideration or [c] any other form of appeal [in] any matter brought before the Commission to enforce [the 2011 Stipulation].  This result ensures that no additional administrative or adjudicatory time and expense [will] be incurred by the Commission, Staff or the Respondent.  

(Emphasis supplied.)  
As to this provision, one could view the reopened proceeding as a matter brought to enforce the 2011 Stipulation and, thus, could find that § 5 precludes Respondent from taking exceptions to this Decision; from filing an application for rehearing, reargument, or reconsideration of a Commission Decision issued in this reopened proceeding; or from seeking judicial review of a Commission Decision issued in this reopened proceeding.  The ALJ does not 

69. view this reopened proceeding as falling within the ambit of § 5 because the ALJ reads the provision as applying when there is a separate proceeding brought and not when, as here, the original proceeding is reopened (that is to say, continued).  In addition, given the consequences of the finding that Respondent violated the 2011 Stipulation, the ALJ finds that Respondent should have the opportunity to challenge, at least by way of exceptions, both the finding that he violated the 2011 Stipulation and the sanctions that this Decision imposes.  Consequently, the ALJ finds that § 5 of the 2011 Stipulation does not apply in this reopened proceeding.  

70. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

IV. ORDER  
A. The Commission Orders That:  
1. Consistent with the discussion above, on January 19, 2012, Paul H. Epler violated the Amended Stipulation and Settlement Agreement, as amended and approved by, and incorporated into, Decision No. R11-0395.  

2. Consistent with the discussion above and with § 3.F of the Amended Stipulation and Settlement Agreement, as amended and approved by Decision No. R11-0395, Paul H. Epler permanently is ineligible to be issued a towing carrier permit pursuant to part 4 of article 10.1 of title 40, C.R.S., both as the statute exists at present and as it may be amended or amended and reenacted in the future.  

3. Consistent with the discussion above, the Commission shall file a complaint against Paul H. Epler seeking a permanent injunction that prohibits Paul H. Epler from operating as a towing carrier.  The complaint shall be filed pursuant to, and in accordance with, § 3.G of the Amended Stipulation and Settlement Agreement, as amended and approved by Decision No. R11-0395.  

4. Consistent with the discussion above and § 3.G of the Amended Stipulation and Settlement Agreement, as amended and approved by Decision No. R11-0395, in the Denver District Court proceeding for injunction relief filed pursuant to Ordering Paragraph No. 3, above, Paul H. Epler shall challenge neither the filing of the complaint nor the entry of an order for permanent injunction.  The Amended Stipulation and Settlement Agreement, as amended and approved by Decision No. R11-0395, shall be presented as conclusive evidence that 
Paul H. Epler has consented to the entry of the requested permanent injunction.  
5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  The 2011 Decision is Hearing Exhibit No. 1.  


�  The 2011 Stipulation is attached as Appendix A to the 2011 Decision (Hearing Exhibit No. 1).  


�  Staff was represented by counsel.  Respondent appeared pro se.  


�  This interim decision was issued in this proceeding on May 29, 2012.  


�  There is no transcript of the evidentiary hearing.  


�  Mr. Hinson is employed by the Commission as Manager of the Investigations and Compliance Unit within the Transportation Section.  At the time pertinent to this proceeding, Mr. Hinson was employed by the Commission as a Lead Investigator.  Mr. Hinson provided direct and rebuttal testimony.  


�  At the time pertinent to this proceeding, Mr. Uehing was employed by Action Towing.  


�  At the time pertinent to this proceeding, Mr. Swain was employed by Action Towing.  


�  At the time pertinent to this proceeding, Ms. Epler was the owner of Action Towing.  At the time pertinent to this proceeding, Ms. Epler was -- and is -- the Respondent’s wife.  


�  Hearing Exhibit No. 3 contains an Action Towing business card that shows this address.  This business card is the business card used by Action Towing during at least January 2012.  


�  Hearing Exhibit No. 3 contains a Performance Specialties business card that shows this address.  This business card is the business card used by Performance Specialties during at least January 2012.  


�  The photograph is Hearing Exhibit No. 2.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.


�  For example, Staff witness Hinson testified that Respondent showed a copy of Action Towing’s towing contract to Staff witness Hinson while Respondent witness Uehing testified that he showed a copy of Action Towing’s towing contract to Staff witness Hinson.  See Findings of Fact for other instances of conflicting testimony.  


�  Respondent incorporated into his questions posed to various witnesses, and particularly into questions he asked of Staff witness Hinson, facts that were not in the record.  Information incorporated into a question asked of a witness is not evidence; rather, evidence is presented by the witness who responds, under oath, to the question asked.  Thus, in arriving at her decision in this matter, the ALJ considered the witnesses’ testimony and the exhibits admitted into evidence and disregarded statements of “fact” contained in a question that are not supported by the evidentiary record.  


�  In 2011, the General Assembly repealed articles 10, 11, 13, 14, and 16 of title 40, C.R.S., and reenacted them in article 10.1 of title 40, C.R.S.  Prior to August 10, 2011, a motor carrier providing towing service was subject to article 13 of title 40, C.R.S.; on and after August 10, 2011, such a motor carrier is subject to part 4 of article 10.1 of title 40, C.R.S.  The statutory reenactment did not change the substance of article 13 of title 40, C.R.S., and, thus, did not change the substance of § 3.G of the 2011 Stipulation.  
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