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I. STATEMENT  

1. On March 6, 2013, Telrite Corporation, doing business as Life Wireless (Telrite or Applicant), filed a verified Application for Limited Designation as a Non-Rural Eligible Telecommunications Carrier (Application).  That filing commenced this proceeding.  

2. Telrite seeks designation as a non-rural wireless Eligible Telecommunications Carrier (ETC) in the areas served by certain non-rural Incumbent Local Exchange Carriers for the limited purpose of receiving support from the Federal Universal Service Fund (USF) to provide wireless service under its Low-Income section for Lifeline Assistance.  

3. Telrite’s ETC designation is sought pursuant to § 241(e)(2) of the Telecommunications Act of 1934 as amended, 47 U.S.C. § 214(e)(2), § 54.101 through § 54.422 of Title 47 Code of Federal Regulations (C.F.R.) of the Federal Communications Commission (FCC), and Rule 2187 of the Rules Regulating Telecommunications Service Providers, Services, and Products, 4 Code of Colorado Regulations (CCR) 723-2.  Telrite is not seeking Colorado High Cost Support Mechanism support.

4. On March 7, 2013, the Commission gave notice of the Application.

5. On April 8, 2013, the Colorado Office of Consumer Counsel (OCC) timely filed its Notice of Intervention of Right, Entry of Appearance and Request for Hearing in this proceeding.  

6. On April 16, 2013, Staff of the Commission (Staff) timely filed its Notice of Intervention, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1403(b), and Request for Hearing.  
7. On April 17, 2013, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  
8. By Decision No. R13-0464-I issued April 19, 2013, a prehearing conference was scheduled for May 3, 2013, to set a procedural schedule in the above captioned proceeding.  The parties were also advised that the prehearing conference would be vacated if an agreed upon procedural schedule was provided to the undersigned ALJ prior to the scheduled prehearing conference.

9. On May 1, 2013, the parties informally notified the undersigned ALJ that they had agreed upon a procedural schedule and requested that the scheduled prehearing conference be vacated. 

10. By Decision No. R13-0464-I, the agreed upon procedural schedule was adopted by the undersigned ALJ.

11. By Decision No. R13-0726-I, issued on June 17, 2013, the procedural schedule was modified and the evidentiary hearing was rescheduled for August 5, 2013. The undersigned ALJ also acknowledged Telrite’s waiver of the 210-day time period in which a Commission decision on the application is required to enter.

12. On July 3, 2013, the parties filed an Unopposed Motion to Approve Stipulation and Settlement Agreement and Vacate Procedural Schedule (Motion).  The Motion states that the parties reached resolution of all issues in this matter and have entered into the Attached Stipulation and Settlement Agreement.  As a result, the parties request that the procedural schedule be vacated and the Stipulation and Settlement Agreement be approved pursuant to 
§ 40-6-109(5), C.R.S., and the Commission Rules of Practice and Procedure 4 CCR 723-1-1403, 1407, and 1408.

II. FINDINGS AND CONCLUSIONS

13. On May 8, 1997, the FCC issued its Universal Service Report and Order, 
12 FCC Rcd 8776 (1997) (Universal Service Order) implementing the Communications Act of 1934, as amended by the Telecommunications Act of 1996.  The FCC provided further guidance on ETC designation in its ETC Report and Order issued March 17, 2005, Federal-State Joint Board on Universal Service, Report and Order, 20 FCC Rcd 6371, 6384 (2005).
14. The Universal Service Order provides that only ETCs designated by a state Public Utilities Commission (State Commission) shall receive federal universal service support.  Under 47 U.S.C. § 214(e), a State Commission shall, upon its own motion or upon request, designate a common carrier that meets the requirements set forth by the FCC as an ETC for a service area designated by the State Commission.  The FCC defines a service area as a geographic area established by a State Commission for the purpose of determining universal service obligations and support mechanisms.

15. To be designated as a Federal ETC under the Federal Act, a carrier must: (1) be a common carrier; (2) demonstrate an intent and ability to provision the supported services set forth in 47 C.F.R. § 54.101(a) throughout its designated service areas; and (3) demonstrate an intent and ability to advertise its universal service offerings and the charges thereof, using media of general distribution, 47 U.S.C. § 214(e); Universal Service Order, 12 FCC Rcd at 8791.
  
16. Although not listed in full by the parties in their settlement, it is expected that the parties will follow the entire list of the FCC's supported services set forth in 47 C.F.R. § 54.101(a), and which were revised on December 23, 2011:
a.)
voice grade access to the public switched telephone network or its functional equivalent;

b.)
minutes of use for local service without additional charge to the end user;

c.)
dual tone multi-frequency signaling or its functional equivalent;

d.)
single-party service or its functional equivalent;

e.)
access to emergency services; 

f.)
access to operator services;

g.)
access to interexchange service;

h.)
access to directory assistance; and

i.)
toll-limitation for qualifying low-income consumers.

17. On February 6, 2012, the FCC issued a Report and Order and Further Notice of Proposed Rulemaking (Lifeline Reform Order), in which it issued blanket forbearance from the facilities-based requirement to all carriers that were seeking limited ETC designation for the purpose of offering Lifeline service only. Lifeline-only ETCs are now subject to the following conditions, in which each ETC must:

a)
provide Lifeline subscribers with 911/E911 access, regardless of activation status and availability of minutes;

b)
provide E911-compliant handsets and replace noncompliant handsets at no additional charge; and

c)
file a compliance plan with the FCC for approval that includes the procedures to enroll a subscriber in Lifeline service and for reimbursement for that subscriber, sample marketing materials, materials on initial and ongoing certification, a statement on how the carrier will offer service, the geographic areas in which it will offer service, and a detailed description of its Lifeline service plans including the rates, number of minutes, and types of plans available to Lifeline subscribers.
18. In addition, the Lifeline Reform Order eliminated Link Up support for all ETCs serving non-Tribal lands.

19. The Lifeline Reform Order further requires that a carrier seeking ETC designation for the purpose of offering Lifeline-only service must demonstrate its technical and financial capacity to provide the supported services.

20. The Commission has adopted its own rules for implementing 47 U.S.C. 
§ 214(e)(l)-(2) of the Act, which includes 4 CCR 723-2-2180 through 2191, which are consistent with § 214(e) and the FCC's rules. 

A. Settlement Agreement

21. On July 3, 2013, the parties filed a Stipulation and Settlement Agreement (Settlement Agreement) in which they state that they have reached agreements on the issues raised in the proceeding. The Stipulation shall only bind the parties hereto and shall not legally bind the Parties with respect to other applications or proceedings before the Commission other than in subsequent proceedings to enforce the terms of the Settlement Agreement.  The Settlement Agreement, including attachments, is attached to this Decision as Appendix A and is incorporated by reference.  The ALJ does not restate every provision of the Settlement Agreement in this Decision. 

22. According to the terms of the Settlement Agreement, the parties stipulate that Telrite is a beneficial user of the AT&T Corp. network.
23. Attachment 1 of the Settlement Agreement provides a list of wire centers where Telrite will offer Lifeline service throughout each entire wire center. Attachment 1 differs from Exhibit 3 to Telrite’s Application due to the following:

a)
To the extent of its control, Telrite has agreed not to block roaming, which will allow Lifeline customers to receive service throughout the entire wire center where only a portion of the area is located outside its underlying network

b)
Removal of the following cities: Allenspark, De Beque, and Elbert. Those wire centers were removed due to Staff’s and OCC’s concerns that Telrite’s underlying wireless carriers may not cover 100 percent of the geographic area even with roaming capabilities in those wire centers as of the date of the stipulation.

24. Telrite will advertise the availability of the supported services throughout its designated service areas using media of general distribution in a manner that is designed to reach those likely to qualify for such services. Telrite intends to use a variety of media resources including point-of-sale material of various kinds, onsite merchandising, banners, customer brochures, television, and print media.  In light of these obligations and the fact that Telrite does not maintain or produce a White Pages directory, the Parties agree that Telrite should be granted a partial but permanent waiver of the portion of 4 CCR 723-2-2187, (d)(VII), regarding the placing of customer guide pages in the “White Pages” directory within the ETC service area.
25. Telrite seeks ETC designation for the limited purpose of providing Lifeline Service in Colorado and receiving support from the USF.

26. The Settlement Agreement requires Telrite to offer both its Lifeline Basic Universal Service (LBUS) Plans and any future Lifeline plans pursuant to the Settlement Agreement and its attachments.  Telrite is required to provide 30 days’ notice to the Parties before implementing a proposed Modification, as defined in the Settlement Agreement.
  In addition, the Settlement Agreement contains provisions addressing:  (a) investigation of proposed changes to an existing LBUS Plan and of proposed future Lifeline plans; (b) audit; and (c) processes that may be used in the event of disagreement.

As part of the terms of the Settlement Agreement, Telrite  requests a waiver of Rules 2187(f)(II)(H) and (L) on a total and permanent basis regarding annual report requirements addressing construction plans and expenses; waiver on a total and permanent basis of Rule 2187(f)(II)(N) regarding provision of Colorado-specific trial balances; waiver on a total and permanent basis of Rule 2187(d)(XIII) dealing with construction plans; waiver of Rule 2187(d)(VII) on a partial but permanent basis regarding publicity in the white pages directories; waiver on a total and permanent basis of Rule 2187(f)(II)(K) regarding a map of the 

27. service area; and waiver on a total and permanent basis of Rule 2187(f)(II)(M) regarding a cost study filing or a line count.
28. The Settling Parties also agree that Telrite should be granted a full variance of Rule 2187(d)(III) which requires a proposed ETC to describe in its application the service area in which the Applicant seeks designation as an ETC by metes and bounds. As to duration, the Parties request that this variance be for the filing of this Application only since the metes and bounds description is information to be included in an application when filed. Telrite’s underlying carriers’ physical network does not precisely correlate with a metes and bounds description as required by Rule 2187(d)(III). However, a list of the non-rural wire centers in Colorado where Telrite will serve is contained on Attachment 1 and adequately describes Telrite’s proposed service area.  

29. Telrite’s Lifeline program furthers the statutory goal that basic service be available and affordable to all citizens of Colorado.

30. Telrite’s Lifeline product offering provides low-income consumers an additional choice among providers and Lifeline services, which is a significant benefit for those consumers and is in the public interest.
31. In addition to the above-mentioned stipulations, the parties further stipulate and agree that Telrite has shown good cause that its LBUS offering as described in Attachment 3 to the Stipulation meets all applicable state and federal requirements. Telrite’s ETC designation for Colorado low-income universal service purposes will serve the public interest and Telrite’s advertising adequately informs potential customers of the availability of Telrite’s Lifeline service throughout its proposed ETC service area.
B. Federal ETC Designation for the Limited Purpose of Offering Lifeline Service
32. Telrite is a commercial mobile radio service provider, and a common carrier as defined by 47 U.S.C. § 153(10) and 47 C.F.R. § 20.9(a)(7).
33. Telrite is a Georgia corporation with its principal offices located in Covington, Georgia.  It is authorized to conduct business as a foreign corporation in the State of Colorado.
34. Telrite has been granted ETC status to offer Lifeline wireless services in Arizona, Arkansas, Georgia, Illinois, Indiana, Iowa, Kansas, Louisiana, Maine, Maryland, Michigan, Minnesota, Missouri, Nebraska, Nevada, Ohio, Oklahoma, Puerto Rico, Rhode Island, South Carolina, Texas, Utah, West Virginia, Washington, and Wisconsin and has pending ETC applications in the following jurisdictions: California, Kentucky, Massachusetts, Mississippi, Montana, New Jersey, New Mexico, North Dakota, Pennsylvania, South Dakota, Vermont, and Wyoming. 
35. Telrite has not been subject to revocation proceedings in any state. No ETC designations held by Telrite have been rescinded, revoked, or terminated by the FCC or by any state regulatory agency.
36. Telrite provides each of the supported services set forth in 47 C.F.R. § 54.101(a) and has shown an intent and ability to offer those services once designated an ETC throughout the areas set forth on Attachment 1.
37. Telrite will offer two prepaid LBUS Plans to eligible Lifeline customers, as described in Attachment 3. Telrite’s LBUS Plans described in Attachment 3 comply with Rule 2187(d)(XII), as one plan, LBUS Plan #2, and offers Colorado Lifeline customers 1,000 monthly minutes.  Telrite’s other plan, LBUS Plan #1, offers 250 free minutes per month, as detailed in Attachment 3.  Telrite will not offer in Colorado the 125-minute plan described in Telrite’s FCC-approved Compliance Plan.
38. Telrite will certify and verify the eligibility of Lifeline customers in accordance with federal requirements.  It is understood that Telrite, as a prepaid provider, will not be required to obtain or retain social security numbers of customers.  However, in compliance with the FCC 12-11 Lifeline Order, Telrite will obtain and retain the last four digits of the social security number of its customers.
39. Telrite’s LBUS Plans are not offered on a distance sensitive basis, and there is no additional charge for toll minutes of use. That being the case, toll limitation is not a concern. As specified in 47 C.F.R. § 54.401(a)(2), toll limitation need not be offered for Lifeline services whose pricing does not distinguish between toll and non-toll calls. Prepaid offerings, by their very construct, act as a toll limitation mechanism; therefore, Telrite will not seek reimbursement for toll limitation.
40. The FCC 12-11 Lifeline Order further requires each applicant seeking ETC designation to submit to the FCC for approval a Compliance Plan that contains the information as outlined in ¶ 17c above.
41. On December 19, 2012, Telrite submitted a Revised Compliance Plan for FCC approval in WC Docket No. 09-197 and WC Docket No. 11-42.  The Compliance Plan details the verification, certification, and other anti-fraud measures Telrite will take to comply with federal requirements and to ensure that Lifeline support is provided only to consumers who are truly eligible. On December 26, 2012, the FCC issued a public notice that it had approved Telrite’s Compliance Plan. Since it has been found to meet all of the FCC’s aforementioned criteria, Telrite is entitled to the FCC’s blanket forbearance from the “own facilities” requirement. 
42. The parties stipulate and agree that with the incorporation of the agreed upon terms and conditions in Attachments 2 and 3, designating Telrite as an ETC in the wire centers set forth in Attachment 1, serves the public interest, convenience, and necessity, as required by 47 U.S.C. § 214(e)(2) and §§ 40-15-101, 40-15-501, and 40-15-502, C.R.S. The Parties further stipulate and agree that the areas shown in Attachment 1 should be approved as Telrite’s designated service areas and that Telrite shall use a Lifeline Certification Form as set forth in Attachment 4 unless a different form is required by the Commission in the future.

43. The Settling Parties stipulate and agree to the LBUS Plans described in Attachment 3.  
44. Nothing in the Stipulation shall prohibit Telrite from the flexibility to offer new service plans to eligible customers or to permit eligible consumers to apply their Lifeline discount to bundled service plans or plans containing optional calling features. In the event Telrite offers new expanded service plans or bundled service plans in the future, these plans will be referred to herein as “Lifeline” plans.
45. The Settling Parties stipulate and agree that Telrite shall provide its LBUS plans and any future Lifeline plans in Colorado pursuant to the Settlement Agreement (including Attachments 1 through 4).  The Settling Parties agree upon the stated requirements as detailed in ¶11, subparagraphs A through J of the Settlement Agreement (pages 12 through 15).  Requested approval of the Settlement Agreement will be conditioned in accordance with such intent.
46. The Settlement Agreement reflects compliance with a change in Colorado law in regard to the responsibility for the determination of Lifeline subscriber eligibility.   Formerly, eligibility was determined by the Colorado Department of Human Services.  Pursuant to recent legislation, the State of Colorado no longer provides subsidization for low-income telephone assistance.
  Therefore, beginning July 1, 2013, ETC applicants became responsible for verifying the eligibility of subscribers in Colorado, in accordance with federal law.  Telrite agrees in the Settlement Agreement to complete verification of eligibility upon a subscriber’s initial application.
C. Findings
47. The Colorado Legislature has clearly indicated its intent to create a competitive telecommunications environment among the various service areas and providers. The Settlement Agreement provides sufficient means to promote such a competitive environment among wireless providers and provides competition to qualifying customers consistent with 
§ 40-15-101, C.R.S., and 4 CCR 723-2-2187(b).  The Settlement Agreement ensures that there is substantial compliance with Commission rules, as well as providing sufficient regulatory oversight over issues such as adequate service quality and consumer protection.

48. Based on the representations made in the Application and in the Settlement Agreement, it is found that Telrite meets all the criteria pursuant to 47 U.S.C. § 214(e) to be designated as an ETC and is eligible to receive federal universal service support.

49. Consequently, it is found that approving the terms of the Settlement Agreement without modification and designating Telrite as an ETC is consistent with the terms of its Application and the Settlement Agreement and is in the public interest.

50. Additionally, good cause is found to grant the full waiver of Commission 
Rules 4 CCR 723-2-2187(d)(XIII), 4 CCR 723-2-2187(f)(II)(H), 4 CCR 723-2-2187(f)(II)(K), 4 CCR 723-2-2187(f)(II)(L), 4 CCR 723-2-2187(f)(II)(M), and 4 CCR 723-2-2187(f)(II)(N); a partial waiver of Rule 2187(d)(VII); and a full variance of Rule 2187(d)(III) as requested by the parties pursuant to the terms of the Settlement Agreement.
III. ORDER  
A. The Commission Orders That:  
1. The Unopposed Motion to Approve Stipulation and Settlement Agreement filed July 3, 2013 is granted consistent with the discussion above.
2. The Stipulation and Settlement Agreement, including Attachments 1 through 4 to the Stipulation and Settlement Agreement, filed by Telrite Corporation doing business as Life Wireless (Telrite); Commission Staff; and the Colorado Office of Consumer Counsel (attached to this Decision as Appendix A and incorporated herein by reference), is accepted and approved.

3. The evidentiary hearing scheduled for August 5, 2013 is vacated. 

4. The Application of Telrite for designation as an Eligible Telecommunications Carrier (ETC) is granted upon the following conditions:

a.
Telrite shall not seek Federal universal service high cost support or Colorado High Cost support in its service area;

b.
Telrite shall provide its ETC Lifeline universal service offerings in Colorado pursuant to the Stipulation and Settlement Agreement including attachments, in compliance with this Recommended Decision;

c.
Telrite shall submit all reports, fees, surcharges, and any other obligation due and owing to the Colorado Public Utilities Commission.

5. Because Telrite has filed a copy of the Federal Communications Commission approval of its Compliance Plan with the Commission, Telrite may offer Lifeline Service in the proposed areas immediately upon the effective date of this Recommended Decision.

6. Commission Rule 4 Code of Colorado Regulations (CCR) 723-2-2187(d)(XIII) is waived for purposes of this limited designation as an ETC.

7. Commission Rule 4 CCR 723-2-2187(d)(VII) is partially waived for purposes of this limited designation as an ETC consistent with the discussion on page 5, ¶ 3 of the Settlement Agreement.

8. Commission Rules 4 CCR 723-2-2187(f)(II), (H), and (K) through (N) are waived for purposes of this limited designation as an ETC.

9. Commission Rule 4 CCR 723-2-2187(d)(XIII) is waived for purposes of this limited designation as an ETC.

10. Consistent with the discussion above, a variance of Commission Rule 4 CCR 
723-2-2187(d)(III) is granted for purposes of this limited designation as an ETC.

11. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

12. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

13. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




� See also In the Matter of Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Report and Order, FCC 97-157, 12 FCC Rcd. 8776 (1997) (Universal Service Order).


� Settlement Agreement p. 10, ¶11.A.


� Senate Bill 13-194, signed into law on April 1, 2013.
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