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I. STATEMENT  
1. On August 29, 2012, the Commission served Civil Penalty Assessment Notice or Notice of Complaint (CPAN) No. 103739 on Stagecoach Limo and on Luke Brennan, in his capacity as owner and/or operator of Stagecoach Limo.  On that date, the Commission personally served the CPAN on Mr. Brennan.
  That CPAN commenced this proceeding.  

2. On September 25, 2012, counsel for testimonial (litigation) Staff of the Commission (Staff) entered an appearance in this proceeding. In that filing and pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-1007(a),
 Staff counsel identified the litigation Staff and the advisory Staff in this case.  
3. On September 27, 2012, by Minute Order, the Commission assigned this proceeding to an Administrative Law Judge (ALJ).  

4. On September 26, 2012, Staff filed its Motion to Amend Civil Penalty Assessment Notice (Motion).  On October 15, 2012, by Decision No. R12-1188-I, among other things, the ALJ granted the Motion; removed Stagecoach Limo as a respondent; removed Luke Brennan, in his capacity as owner and/or operator of Stagecoach Limo, as a respondent; named Luke Brennan, as an individual, as the Respondent; and ordered Commission records amended to show Luke Brennan as the Respondent in this proceeding.  

5. Staff and Luke Brennan (Brennan or Respondent), collectively, are the Parties.  

6. As a result of the amendment to the CPAN, in Decision No. R12-1188-I, the ALJ provided Respondent the opportunity to pay the reduced total assessment shown in the “Total Amount if Paid Within 10 Calendar Days” section of the CPAN (i.e., $ 6,806.25).  The ALJ also advised Respondent that the Commission would accept the reduced payment as: (a) Mr. Brennan’s acknowledgement that he is liable for the three violations alleged in the CPAN; and (b) payment in full, including the mandatory surcharge.  Finally, the ALJ advised Respondent that, if he chose not to pay the reduced total assessment within the specified time, this case would be at issue and, by separate interim decision, the ALJ would schedule further proceedings in this docket.  
7. Review of the Commission file in this matter reveals that, on October 15, 2012, the Commission mailed, by first class postage, Decision No. R12-1188-I to this address:  28752 Stagecoach Boulevard, Evergreen, Colorado 80439 (Stagecoach Boulevard address).  Review of the Commission file in this matter reveals that, as of the date of this Decision, that mailing has not been returned to the Commission as undeliverable.  Mr. Brennan is presumed to have received Decision No. R12-1188-I.  
8. Mr. Brennan has actual knowledge of this proceeding as a result of the personal service of the CPAN and is presumed to have knowledge of this proceeding as a result of receiving Decision No. R12-1188-I by mail.  
Review of the Commission file in this matter reveals that, on October 15, 2012, the Commission mailed, by first class postage, Decision No. R12-1188-I to this address:  
5231 Highway 73, Cabin 1, Evergreen, Colorado 80439 (Highway 73 address).  Review of the 

9. Commission file in this matter reveals that, on October 24, 2012, this mailing was returned to the Commission as undeliverable.  A handwritten note on the envelope states:  “This man ... is no longer at this address and left no” forwarding address.  After October 27, 2012, the Commission did not use the Highway 73 address for service on Respondent.  
10. Respondent did not make the reduced payment discussed in Decision 
No. R12-1188-I.  Respondent did not request additional time within which to make the referenced reduced payment.  As a result, the ALJ determined that the CPAN was contested.  
11. On January 24, 2013, by Decision No. R13-0112-I, the ALJ scheduled the evidentiary hearing in this matter for February 21, 2013.  

12. Review of the Commission file in this matter reveals that, on January 24, 2013, the Commission mailed, by first class postage, Decision No. R13-0112-I to the Stagecoach Boulevard address.  Review of the Commission file in this matter reveals that, on January 30, 2013, this mailing was returned to the Commission as undeliverable.  A U.S. Postal Service sticker on the envelope states:  “Return to sender.  Not deliverable as addressed.  Unable to Forward.”  As this was the only address that the Commission had on file for Respondent, the Commission was unable to serve Decision No. R13-0112-I on Respondent.  Consequently, Respondent did not have knowledge of the hearing date.  
13. On the date, at the time, and at the place scheduled, the ALJ called this matter for hearing.  Staff was present, was represented, and was prepared to proceed.  

14. As discussed above, Respondent is presumed not to have been aware of the scheduled evidentiary hearing.  Nonetheless, the ALJ decided to proceed with the hearing because:  (a) neither the Commission nor Staff had another address for Respondent;
 (b) Staff’s investigation revealed that Respondent had a motor vehicle registered at the Stagecoach Boulevard address; and (c) Respondent had actual knowledge of the proceeding but had not contacted any member of Staff to inquire about the proceeding.  The ALJ determined that rescheduling the hearing would be a useless act as there is no known address for Respondent.  Staff’s counsel and witness were present and prepared to proceed.  The ALJ and court reporter were present and prepared to proceed.  For these reasons, the ALJ held the scheduled evidentiary hearing in Respondent’s absence.  

15. At the hearing, the ALJ heard the testimony of one witness:  Staff witness Anthony Cummings.  Six exhibits were marked, offered, and admitted into evidence.  In this proceeding, there is no information that is claimed to be confidential.  

16. At the conclusion of the hearing, the evidentiary record was closed.  The ALJ took the matter under advisement.  

17. As of the date of this Decision, Respondent has made no filing in this proceeding.  

18. In accordance with, and pursuant to, § 40-6-109, C.R.S., the ALJ transmits to the Commission the record of the proceeding together with a written recommended decision.  

II. FINDINGS OF FACT  
19. The facts in this case are undisputed.  
20. Staff is litigation Staff of the Commission as identified in the Rule 4 CCR 
723-1-1007(a) notice filed in this proceeding.  
21. Respondent is Mr. Luke Brennan, an individual.  At no time pertinent to this proceeding did Mr. Brennan hold a Commission-issued authority.  
22. Staff witness Cummings is employed, and during all times pertinent to this proceeding was employed, as an investigator in the Commission’s Transportation Section.  In the course of his responsibilities and assigned duties as an investigator, Mr. Cummings conducted the investigation that led to the issuance of the CPAN; issued the CPAN; and personally served the CPAN on Mr. Brennan.  In addition, pursuant to his duties and responsibilities as an investigator, Mr. Cummings had a face-to-face conversation with Mr. Brennan on 
August 29, 2012.  

23. From January 7, 2010 until February 1, 2011, Respondent, as an individual, held the trade name Stagecoach Limo (Hearing Exhibit No. 1 at 1) for the purpose of providing “[l]imo services for the mountain areas.”  Id. at 2.  On the form that Respondent submitted to the Colorado Secretary of State to register the Stagecoach Limo trade name, Respondent gave his address as the Highway 73 address.  On February 1, 2011, Respondent lost the registered Stagecoach Limo trade name because he failed to comply with renewal requirements.  Id. at 1.  Respondent continued to use the Stagecoach Limo trade name after February 1, 2011.  
24. In the period 2009 through mid-2011, the Commission received four complaints about Stagecoach Limo:  (a) three complaints were that Stagecoach Limo advertised itself as a luxury limousine but did not have Commission authority to operate as a luxury limousine; and (b) one complaint was that Stagecoach Limo failed to provide the transportation that the complaining individual prearranged with Stagecoach Limo.  Each complaint included 303.960.9060 as the telephone number for Stagecoach Limo, and each gave the Highway 73 address, which at the time was Respondent’s address, as the address for Stagecoach Limo.  
25. In response to the complaints, in 2011 a Commission investigator with the Transportation Section
 contacted Mr. Brennan with respect to the four complaints lodged against Stagecoach Limo.  Although the investigation began as an investigation of Stagecoach Limo, the investigation became an investigation of Mr. Brennan because he, as an individual, was operating as a carrier providing luxury limousine service under the trade name Stagecoach Limo.  Neither Mr. Brennan in his own name nor Mr. Brennan using the trade name Stagecoach Limo held Commission authority to operate as a luxury limousine.  During the 2011 investigation, the Commission investigator informed Mr. Brennan that he must cease advertising that Stagecoach Limo could provide service because neither he nor Stagecoach Limo had authority to operate as a luxury limousine.  At that time, Respondent informed the Commission investigator that the advertisements (in the form of flyers or brochures) had been removed or taken down.  There is no evidence that, in the course of the 2011 conversation, the Commission investigator discussed insurance requirements with Mr. Brennan.  
26. On May 7, 2012, the Commission received a complaint that Stagecoach Limo was operating as a luxury limousine service in Evergreen, Colorado and that Stagecoach Limo did not hold a luxury limousine registration.  The complainant provided information about Stagecoach Limo, including a flyer,
 and stated that he had obtained the flyer at a public location.  On the flyer, the telephone number for Stagecoach Limo is 303.960.9060.  
As a result of the May 2012 complaint, Staff witness Cummings undertook an investigation of Stagecoach Limo.  That investigation included a search of Commission records.  

27. That search revealed that, at no time in May 2012, did Mr. Brennan, either as an individual or operating under the trade name Stagecoach Limo, hold a Commission-issued luxury limousine registration.  
28. Proof of insurance establishes that a motor vehicle carrier has motor vehicle insurance.  A search of Commission records by Staff witness Cummings revealed that, at no time in May 2012, did Mr. Brennan, either as an individual or operating under the trade name Stagecoach Limo, have on file with the Commission proof of motor vehicle liability insurance or surety bond.  
29. Using the telephone number 303.960.9060 shown on the flyer as the contact number for Stagecoach Limo, Staff witness Cummings obtained information about the telephone number from the CLER data base.
  That telephone number is the telephone number for a prepaid cellular telephone with a residential listing for Luke Brennan at the Highway 73 address.  
30. Using CLER, Staff witness Cummings also researched Respondent’s ownership of motor vehicles.  The search revealed that Respondent owns at least one motor vehicle registered in his name.  The motor vehicle registration for one period shows the address for the vehicle as the Stagecoach Boulevard address, which is an address for Respondent and is the address for Stagecoach Limo.  The motor vehicle registration for an earlier period shows the address for the vehicle as the Highway 73 address (i.e., Mr. Brennan’s address).  
On May 8, 2012, Staff witness Cummings sent an e-mail to the e-mail address for Stagecoach Limo shown on the flyer.  In that e-mail, he asked for the cost of transportation to 

31. Denver International Airport.  On May 14, 2012, Stagecoach Limo responded by e-mail as follows:  “Seventy-five.  Door to door and its [sic] just you or your party.”  “Luke” signed the May 14 e-mail from Stagecoach Limo.
  The May 14, 2012 e-mail is the basis for the three violations alleged in the CPAN.  
32. On August 1, 2012, Stagecoach Limo responded by e-mail a second time to the May 8, 2012 e-mail from Staff witness Cummings.  The August 1 e-mail states:  “I am only 80.00 to or from DIA 24/7.”  (Emphasis supplied.)  Luke Brennan signed the August 1 e-mail from Stagecoach Limo.  The August 1, 2012 e-mail is not a basis for the violations alleged in the CPAN.  
33. On August 29, 2012, Staff witness Cummings personally served the CPAN on Respondent.  At that time, Staff witness Cummings explained to Respondent the nature of the violations alleged in, and his options with respect to, the CPAN.  
34. When Staff witness Cummings handed Respondent the CPAN, Respondent stated “I have not provided transportation services in a while.”  By his statement to Staff witness Cummings, Respondent generally admitted that he had provided luxury limousine service at some time.  At no time during his conversation with Staff witness Cummings about the CPAN, the alleged violations, and his options with respect to the CPAN did Mr. Brennan deny the specific allegations in the CPAN.  
35. At all times pertinent to this proceeding, Respondent owned, controlled, operated, or managed at least one motor vehicle used to provide transportation in intrastate commerce in Colorado and, thus, was a “motor carrier” as defined in § 40-10.1-101(10), C.R.S.  

III. DISCUSSION AND CONCLUSION  
36. The record establishes that the Commission has subject matter jurisdiction in this proceeding and in personam jurisdiction over Respondent.  

37. Staff bears the burden of proof by a preponderance of the evidence.  
Section 40-7-116(1), C.R.S.; § 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 4 CCR 
723-1-1500.  A party has met the preponderance of the evidence burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.  

A. Alleged Violations.  
38. The CPAN contains three Counts, each of which is discussed separately.  
39. Count One alleges that, on May 14, 2012, Respondent violated 
§ 40-10.1-302(1)(a), C.R.S., and Rule 4 CCR 723-6-6302.
  To meet its burden of proof with respect to this Count, Staff must prove that, on May 14, 2012, Respondent violated the cited statute and the cited Commission Rule.  The cited Rule, however, duplicates the statute; and the statute takes precedence over the Rule.  As a result, the alleged violation of § 40-10.1-302(1)(a), C.R.S., is the focus of this Decision.  
40. Section 40-10.1-302(1)(a), C.R.S., provides, as pertinent here:  “A person shall not ... offer to operate ... [as a] luxury limousine ... in intrastate commerce without first having obtained a permit therefor from the commission[.]”  
The evidence in this proceeding establishes that, on May 14, 2012, Respondent offered to provide luxury limousine service to Staff witness Cummings; that the offered service was to provide transportation to Denver International Airport in intrastate commerce; that, on 

41. that date, Respondent offered to operate as a luxury limousine carrier; and that, on that date, Respondent did not have a Commission-issued authority to operate as a luxury limousine.  In addition, the evidence in this proceeding establishes that, since at least 2011, Respondent had actual knowledge that, pursuant to statute, he could not operate or offer to operate as a luxury limousine without Commission-issued authority.  This evidence is unrefuted and unrebutted.  
42. The ALJ finds that Staff has met its burden of proof with respect to Count One and has established that Respondent violated § 40-10.1-302(1)(a), C.R.S.  Having found that Respondent violated § 40-10.1-302(1)(a), C.R.S., the ALJ also finds that Respondent should be assessed a civil penalty for this violation.  The civil penalty is discussed below.  
43. Count Two alleges that, on May 14, 2012, Respondent violated Rules 4 CCR 
723-6-6007(a)(I) and 723-6-6007(b)(I)(B).  To meet its burden of proof with respect to this Count, Staff must prove that, on May 14, 2012, Respondent violated the cited Commission rules.  
44. As relevant here, Rule 4 CCR 723-6-6007(a)(I) provides:  
(a)
Financial responsibility requirements:  

 
(I)
Motor vehicle liability coverage.  Every motor vehicle carrier shall obtain and keep in force at all times motor vehicle liability insurance coverage or a surety bond providing coverage that conforms with the requirements of this rule.  Motor vehicle liability means liability for bodily injury and property damage.  

45. Rule 4 CCR 723-6-6007(b)(I)(B) prescribes the minimum levels of financial responsibility for limited liability carriers.  Limited liability carriers include motor vehicle carriers that are luxury limousines; this includes Respondent when he offered to operate as a luxury limousine.  
46. The evidence in this proceeding establishes that, on May 14, 2012, Respondent was a motor vehicle carrier; that, as a result of his actions, Respondent offered to operate as a luxury limousine; and that, on that date, Respondent did not have on file with the Commission evidence of Respondent’s financial responsibility as required by Rules 4 CCR 723-6-6007(a)(I) and 723-6-6007(b)(I)(B).  This evidence is unrefuted and unrebutted.  
47. The unrefuted and unrebutted evidence in this proceeding also establishes that, on May 14, 2012, Respondent was in violation of § 40-10.1-107(1), C.R.S.  That statute provides that a motor carrier  
shall maintain and file with the commission evidence of financial responsibility in such sum, for such protection, and in such form as the commission may by rule require as the commission deems necessary to adequately safeguard the public interest.  
(Emphasis supplied.)  

48. The ALJ finds that Staff has met its burden of proof with respect to Count Two and has established that Respondent violated Rules 4 CCR 723-6-6007(a)(I) and 
723-6-6007(b)(I)(B).  In addition, Staff established that Respondent violated § 40-10.1-107(1), C.R.S.  Having found that Respondent violated the cited Rules and statutory provision, the ALJ also finds that Respondent should be assessed a civil penalty for this violation.  The civil penalty is discussed below.  
49. Count Three alleges that, on May 14, 2012, Respondent violated Rule 4 CCR 
723-6-6007(f)(I)(A).  To meet its burden of proof with respect to this Count, Staff must prove that, on May 14, 2012, Respondent violated the cited Commission rule and that the violation was intentional.  Section 40-10.1-113(1)(g), C.R.S.  A violation is intentional within the meaning of § 40-7-113(1)(g), C.R.S., when a person is aware of a requirement or restriction and nonetheless commits an act, or fails to act, and that act or omission violates the requirement or restriction.  Decision No. C00-1075 at 22-24.
  
50. In pertinent part, Rule 4 CCR 723-6-6007(f)(I)(A) provides:  
(f)
The motor carrier shall cause to be filed with the Commission the appropriate form in lieu of the original [insurance or surety] policy as follows:  

 
(I)
Motor vehicle liability coverage.  
 

(a)
For all ... limited regulation carriers ... , a Form E or G.  
51. The evidence in this proceeding establishes that, on May 14, 2012, Respondent did not have on file with the Commission the required form.  Staff witness Cummings testified, however, that the Transportation Section records pertaining to the 2011 meeting between the Commission investigator and Respondent do not state or indicate that the filing requirement was discussed.  As the 2011 contact was the only contact with Respondent prior to the August 29, 2011 meeting between Staff witness Cummings and Respondent, there is no evidence that, prior to May 14, 2012, Respondent was aware of his obligation to have a Form E or G on file with the Commission.  The evidence in this proceeding fails to establish that, on May 14, 2012, Respondent had knowledge of his obligation to file a Form E or G with the Commission.  
52. Staff did not meet its burden of proof to establish that, on May 14, 2012, Respondent intentionally violated Rule 4 CCR 723-6-6007(f)(I)(A).  The ALJ will dismiss Count Three with prejudice.  
53. The ALJ has determined that Respondent violated §§ 40-10.1-302(1)(A) and 
40-10.1-107(1), C.R.S., and Rules 4 CCR 723-6-6007(a)(I) and 723-6-6007(b)(I)(B).  The remaining issue to be decided is the penalty or sanction to impose for the violations.  The ALJ now turns to this issue.  
54. The Commission has broad authority with respect to the imposition of penalties and sanctions for violation of statutes and Commission rules.  In this case, Staff requests that the ALJ both assess the maximum civil penalty and enter a cease and desist order.  The ALJ discusses each of these requests below.  
B. Civil Penalty Assessment.  
55. The ALJ has found that Respondent violated § 40-10.1-107(1), C.R.S., and Rules 4 CCR 723-6-6007(a)(I) and 723-6-6007(b)(I)(B).  The cited statute and cited Rules are legal requirements to carry insurance.  Pursuant to § 40-7-113(a), C.R.S., the maximum potential civil penalty for failure “to carry the insurance required by law” is $ 11,000.  With the mandatory surcharge required by § 24-34-108, C.R.S., the maximum total assessment for such a violation is $ 12,100.  It is within the Commission’s discretion to impose any civil penalty up to the maximum amount.  
56. The ALJ has found that Respondent violated § 40-10.1-302(1)(a), C.R.S.  Pursuant to § 40-7-113(b), C.R.S., and Rule 4 CCR 723-6-6312(a), the maximum potential civil penalty for a violation of § 40-10.1-302(1)(a), C.R.S., is $ 1,100.  With the mandatory surcharge required by § 24-34-108, C.R.S., the maximum total assessment for violation of 
§ 40-10.1-302(1)(a), C.R.S., is $ 1,210.  It is within the Commission’s discretion to impose any civil penalty up to the maximum amount.  
57. For Counts One and Two of the CPAN, Staff seeks the maximum civil penalty of $ 12,100 and the mandatory surcharge of $ 1,210, for a total assessment of $ 13,310.  

58. With respect to the amount of the civil penalty to be assessed, Rule 4 CCR 
723-1-1302(b), provides as follows:  
 
[T]he Commission may impose a civil penalty, where provided by law, after considering evidence concerning the following factors:  

 
(I)
The nature, circumstances, and gravity of the violation;  

 
(II)
The degree of the respondent’s culpability;  

 
(III)
The respondent’s history of prior offenses;  

 
(IV)
The respondent’s ability to pay;  

 
(V)
Any good faith efforts by the respondent in attempting to achieve compliance and to prevent future similar violations;  

 
(VI)
The effect on the respondent’s ability to continue in business;  

 
(VII)
The size of the business of the respondent; and  

 
(VIII)
Such other factors as equity and fairness may require.  

The amount of the civil penalty to be assessed is discretionary with the Commission and is based on the evidentiary record.  On a case-by-case basis, the Commission balances and weighs the stated factors as it deems appropriate.  
59. In determining the amount of the civil penalty in this case, the ALJ began with the full range of options; the considered the evidence presented on the factors in aggravation and in mitigation; and, finally, tested the amount of the civil penalty against the purposes underlying the imposition of civil penalties.  
60. Based on the evidentiary record, the ALJ finds that the maximum civil penalty for Counts One and Two should be assessed.  In making this determination, the ALJ considered 
§§ 40-10.1-302(1)(A) and 40-10.1-107(1), C.R.S., and Rules 4 CCR 723-6-6007(a)(I) and 
723-6-6007(b)(I)(B)
 and their public safety purposes; considered the factors enumerated in Rule 4 CCR 723-1-1302(b); considered Commission guidance provided in previous civil penalty decisions; considered the purposes served by civil penalties; and considered the range of civil penalty assessments found to be reasonable in other cases.  
61. The ALJ first examined the circumstances, nature, and gravity of the violations (Rule 4 CCR 723-1-1302(b)(I)); the degree of Respondent’s culpability (Rule 4 CCR 
723-1-1302(b)(II)); and Respondent’s history of previous offenses (Rule 4 CCR 
723-1-1302(b)(III)).  The ALJ considered Respondent’s long-standing actual knowledge that he needed Commission-issued authority to operate as, or to offer to operate as, a luxury limousine and Respondent’s intentional disregard of that requirement.  The ALJ considered that Respondent violated §§ 40-10.1-302(1)(A) and 40-10.1-107(1), C.R.S., and Rules 4 CCR 
723-6-6007(a)(I) and 723-6-6007(b)(I)(B), the general purpose of which is to protect the traveling public and other members of the public.  The ALJ considered Staff’s efforts to assist Respondent to come into compliance, and Respondent’s apparent unwillingness to come into compliance.  
62. There is no record with respect to the remaining factors in Rule 4 CCR 
723-1-1302(b).  The ALJ finds that there are no mitigating factors in the record.  
63. Given the evidentiary record, including the absence of evidence with respect to mitigation, the ALJ finds it appropriate in this case to assess the maximum civil penalty of $ 12,100.  The ALJ finds that § 24-34-108, C.R.S., mandates a surcharge of $ 1,210.  The ALJ will order the maximum total assessment of $ 13,310 against Respondent and will order that this amount is due and payable immediately.  
C. Order to Cease and Desist.  
64. Section 40-10.1-112(1), C.R.S., authorizes the Commission to issue a cease and desist order.  That statute states, in relevant part:  


Except as specified in subsection (3) of this section, the commission, at any time, by order duly entered, after hearing upon notice to the motor carrier and upon proof of violation, may issue an order to cease and desist ... for the following reasons:  

 
(a)
A violation of [article 10.1 of title 40, C.R.S.,] or of any term or condition of the motor carrier’s certificate or permit;  

 
(b)
Exceeding the authority granted by a certificate or permit;  

 
(c)
A violation or refusal to observe any of the proper orders or rules of the commission.  

(Emphasis supplied.)  

65. Rule 4 CCR 723-6-6008(c) provides:  


After a hearing upon at least ten days’ notice to the motor carrier affected, and upon proof of violation, the Commission may issue an order to cease and desist, suspend, revoke, alter, or amend any certificate or permit for the following reasons:  

 
(I)
a violation of, or failure to comply with, any statute, order, or rule concerning a motor carrier;  

66. In this case, Staff asks the Commission to issue a cease and desist order prohibiting Respondent from providing luxury limousine service until Respondent has obtained the required permit from the Commission and has met the financial responsibility requirements.  
67. At 1, the CPAN states:  “NOTICE:  Upon proof of any violation alleged above, the Public Utilities Commission may order you to cease and desist activities in violation of statutes and Commission rules.”  Hearing Exhibit No. 6 (italics and bolding in original).  Thus, Respondent had notice that a cease and desist order could issue in this proceeding.  In addition, Respondent had more than ten days’ notice of the evidentiary hearing in this matter.
  Respondent did not participate in this proceeding in any way.  
The ALJ finds that a cease and desist order should issue against Respondent in this proceeding because:  (a) Respondent had long-standing actual knowledge that he could not operate, or offer to operate, as a luxury limousine without a Commission-issued authority; (b) despite this actual knowledge, Respondent acted as a luxury limousine without 

68. 
Commission-issued authority and without meeting mandatory financial responsibility obligations; (c) Respondent’s actions, which did not comply with the applicable statutes and Commission rules, harmed the traveling public and the general public; and (d) unless ordered to cease doing so, Respondent may continue to operate, or offer to operate, as a luxury limousine without complying with the applicable statutes and Commission rules.  

69. In addition, the ALJ finds that a cease and desist order is warranted as Respondent’s unauthorized transportation service harms the traveling public and the general public’s health and safety because, in doing so, Respondent operates as a de facto common carrier.  Common carrier authority is comparatively difficult to obtain, requires proof that the proposed service is in the public interest, and is subject to detailed regulatory controls on the geographic scope and mode of operation of the service.  A luxury limousine authority, on the other hand, is available over the counter for a relatively small fee (see § 40-10.1-302(2), C.R.S. (requirements for issuance of permit)); allows the motor carrier to provide transportation throughout the state; and carries with it only very limited regulatory oversight by the Commission.  The ALJ finds that it is important to maintain the distinction between luxury limousine service and common carriage and that issuing a cease and desist order against Respondent will help to maintain that distinction.  

70. The ALJ will issue a decision that requires Mr. Brennan, his drivers, his agents, and his contractors immediately to cease and desist from operating as, or offering to operate as, a luxury limousine unless Mr. Brennan has authority issued by the Commission and the insurance required by law.  The cease and desist order will continue in effect until modified by subsequent Commission decision.  

71. Respondent is advised, and is on notice, that violation of the cease and desist order contained in this Decision may result in the Commission’s taking further action, both administrative and judicial, as permitted by statute.  

72. The ALJ finds that the combination of the maximum assessment and the cease and desist order achieves the following purposes:  (a) deterring future violations, whether by Respondent or by similarly-situated motor vehicle carriers; (b) motivating Respondent to come into compliance with the law; and (c) punishing Respondent for his past behavior.  Thus, the maximum assessment and the cease and desist order are reasonable, are in accord with Commission procedures and policy, and are in the public interest.  
73. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

IV. ORDER  
A. The Commission Orders That:  
1. Consistent with the discussion above, Mr. Luke Brennan is assessed a civil penalty in the amount of $ 12,100.  

2. Pursuant to § 24-34-108, C.R.S., a $ 1,210 surcharge on the civil penalty is assessed against Mr. Luke Brennan.  The surcharge shall be credited to the Consumer Outreach and Education Cash Fund, as provided by statute.  
3. The civil penalty and surcharge are due and payable immediately.  
4. Mr. Luke Brennan, his drivers, his agents, and his contractors immediately shall cease and desist from operating as, or offering to operate as, a luxury limousine unless Mr. Luke Brennan has authority issued by the Public Utilities Commission.  
5. Mr. Luke Brennan, his drivers, his agents, and his contractors immediately shall cease and desist from operating as, or offering to operate as, a luxury limousine unless Mr. Luke Brennan has the insurance required by law.  
6. The cease and desist order set out in Ordering Paragraphs No. 4 and No. 5 shall continue in effect until and unless modified by subsequent Commission decision.  

7. Consistent with the discussion above, Count Three of Civil Penalty Assessment Notice or Notice of Complaint to Appear No. 103739 is dismissed with prejudice.  

8. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

9. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

10. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  The CPAN is Hearing Exhibit No. 6.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 CCR 723, in effect until June 30, 2013.  On June 30, 2013, amended Rules of Practice and Procedure became effective.  Unless the context indicates otherwise, reference in this Decision to the rules in Part 1 of 4 CCR 723 is to the rules in effect until June 30, 2013.  


�  The last known location for Mr. Brennan was a tent at a campsite in the Chief Hosa campground in or near Evergreen, Colorado.  This was his address as of August 29, 2012 and is the location at which Staff served Mr. Brennan with the CPAN.  After August 29, 2012, Staff has no address for Mr. Brennan other than the Highway 73 address and the Stagecoach Boulevard address.  


�  The investigator who conducted the 2011 investigation is no longer employed by the Commission.  Staff witness Cummings’s testimony about the investigation of the complaints received prior to May 2012 is based on his review of Transportation Section records.  


�  The flyer is Hearing Exhibit No. 2.  


�  The CLER data base is a law enforcement data base that allows an authorized individual to use search parameters, including a telephone number, to obtain information.  Staff witness Cummings is authorized to use CLER.  The information obtained using the telephone number 303.960.9060 is Hearing Exhibit No. 3.  


�  This exchange of e-mails is Hearing Exhibit No. 4.  


�  This Rule is found in the Rules Regulating Transportation by Motor Vehicle, Part 6 of 4 CCR 723, in effect until August 2012.  Reference in this Decision to Part 6 Rules are to the Rules in effect in May 2012.  


�  This Decision was issued on September 29, 2000 in Proceeding No. 99K-590CP, Public Utilities Commission v. Valera Lea Holtorf, doing business as Dashabout Shuttle Company and/or Roadrunner Express.  


�  These are the statutes and Rules that Respondent violated.  


�  The ALJ finds that the notice requirement was met when the Commission mailed Decision �No. R13-0112-I to the Stagecoach Boulevard address, which is Respondent’s last-known permanent address.  
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