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I. statement, DISCUSSION, AND CONCLUSIONS  
1. On May 6, 2013, Fred J. & Associates (Applicant) filed an Application for New Permanent Authority to Operate as a Contract Carrier of Passengers by Motor Vehicle for Hire.
  That filing commenced this proceeding.  

2. On May 30, 2013, Applicant filed a supplement to the May 6, 2013 filing.  Reference to the Application is to the May 6, 2013 filing as supplemented on May 30, 2013.  

3. On May 20, 2013, the Commission issued its Notice of Application Filed (Notice) in this proceeding (Notice at 3).  As pertinent here, the Notice established a 30-day intervention period, which expired on June 19, 2013.  

4. On June 26, 2013, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  
5. On May 30, 2013, Kids Wheels LLC (Kids Wheels) filed an Entry of Appearance and Intervention (May 30 filing).  That filing is the subject of this Decision.  

6. On June 19, 2013, Kids Wheels LLC (Kids Wheels) filed another Entry of Appearance and Intervention (June 19 filing).  That filing is the subject of this Decision.  

7. For the reasons discussed below, the ALJ finds and concludes that the attempted intervention of Kids Wheels filed on May 30, 2013 should be dismissed.  For the reasons discussed below, the ALJ finds and concludes that the attempted intervention of Kids Wheels filed on June 19, 2013 should be dismissed.  

8. This ruling ends Kids Wheels’ participation in this proceeding.  The ALJ will dismiss the attempted intervention of Kids Wheels by recommended decision.  

9. Although filed with the Commission on May 30, 2013, the May 30 filing is dated February 12, 2013.  The discrepancy in the dates is not explained.  
10. Although filed with the Commission on June 19, 2013, the June 19 filing is dated February 12, 2013.  The discrepancy in the dates is not explained.  
11. Rule 4 Code of Colorado Regulations (CCR) 723-1-1401(e) in effect until June 30, 2013
 governed intervention in a transportation proceeding, such as the instant proceeding.  Rule 4 CCR 723-1-1401(e)(I) provided:  


A notice of intervention as of right shall include a copy of the motor vehicle carrier’s letter of authority, shall show that the motor vehicle carrier’s authority is in good standing, shall identify the specific parts of that authority 

which are in conflict with the application, and shall explain the consequences to the motor vehicle carrier and the public interest if the application is granted.  
(Emphasis supplied.)
  
12. Paragraph 2 of the May 30 filing states that Kids Wheels owns and operates Certificates of Public Convenience and Necessity (CPCNs) that “authorize the transportation of passengers within the scope of the” Application.  That paragraph also states:  “A copy of [the] common carrier and contract carrier authority is attached to this intervention and is incorporated by reference herein.”  No CPCN or permit is attached to the May 30 filing.  

13. Paragraph 2 of the June 19 filing states that Kids Wheels owns and operates CPCNs that “authorize the transportation of passengers within the scope of the” Application.  That paragraph also states:  “A copy of [the] common carrier and contract carrier authority is attached to this intervention and is incorporated by reference herein.”  No CPCN or permit is attached to the June 19 filing.  

14. Neither the May 30 filing nor the June 19 filing shows that the Kids Wheels’ authorities are in good standing.  In addition, neither filing identifies the specific parts of the authority sought in the Application that conflict with authorities owned and operated by Kids Wheels.  Without this information, one cannot determine whether Kids Wheels has an interest in this case sufficient to confer standing to participate in this proceeding.  

15. The ALJ finds that the May 30 filing does not comply with Rule 4 CCR 
723-1-1401(e).  The ALJ finds that the May 30 filing is deficient and does not establish Kids Wheels’ standing to intervene in this proceeding.  

16. The ALJ finds that the June 19 filing does not comply with Rule 4 CCR 
723-1-1401(e).  The ALJ finds that the June 19 filing is deficient and does not establish Kids Wheels’ standing to intervene in this proceeding.  

17. In addition, there is no separate certificate of service attached to either the May 30 filing or the June 19 filing.  For each filing, however, there is a certificate of service created by the Commission’s E-Filings System; each certificate of service lists only the Commission and Kids Wheels.  Each E-Filings System-created certificate of service states:  “Important:  The Colorado Public Utilities Commission does not serve process.  As a convenience to our users, you may use the E-Filings System to automatically serve process on previously registered users.  For all other recipients, you must service of process.”  (Bolding in original; italics supplied.)  

18. On neither certificate of service is Applicant listed.  In addition, there is no other certificate of service for either filing.  Thus, Kids Wheels has not established that it served on Applicant either the May 30 filing or the June 19 filing.  

19. This is not the first proceeding before the undersigned ALJ in which Kids Wheels filed a deficient intervention and failed to attach a certificate of service.  

20. On December 20, 2011, Kids Wheels filed a similarly-deficient notice of intervention in Proceeding No. 11A-975BP.  On January 13, 2012, by Decision No. R12-0049-I, the ALJ identified the same deficiencies as those stated above and provided Kids Wheels with the opportunity to correct the deficiencies.  Kids Wheels did not do so.  

21. On February 28, 2012, by Decision No. R12-0211, the ALJ granted a motion to dismiss Kids Wheels.  In part, that Decision rested on Kids Wheels’ failure to correct the deficiencies in its intervention filing.  Decision No. R12-0211 became a Commission Decision by operation of law.  

22. There followed at least four proceedings in which:  (a) Kids Wheels filed the same “form” intervention; (b) the undersigned ALJ gave Kids Wheels the opportunity to correct the identified deficiencies; and (c) Kids Wheels did not correct the deficiencies.  In each instance, the ALJ dismissed the Kids Wheels intervention.  

23. On May 17, 2012, in Decision No. R12-0534-I issued in Proceeding 
No. 12A-288BP, the ALJ identified the same deficiencies in Kids Wheels’ “form” intervention and provided Kids Wheels with the opportunity to correct the identified defects.  In addition, Kids Wheels did not attach a certificate of service to its intervention.  

24. In Decision No. R12-0534-I at ¶ 21, the ALJ stated:  

 
Kids Wheels is advised, and is on notice, that the undersigned ALJ will dismiss a Kids Wheels’ entry of appearance and intervention filing in any docket assigned to the undersigned ALJ in the future unless the Kids Wheels’ entry of appearance and intervention filing complies with applicable Rules and has attached a certificate of service.  The ALJ finds that this approach is appropriate, is necessary, and is justified:  (a) in view of Kids Wheels’ demonstrated refusal to make filings that conform to the Rules; (b) to preserve Commission resources by avoiding repeated issuance of the same procedural order requiring supplemental filing; and (c) as a matter of fairness to other parties.  

(Emphasis in original.)  
25. When Kids Wheels failed to correct the defects, on June 19, 2012, by Decision No. R12-0671, the ALJ dismissed Kids Wheels from Proceeding No. 12A-288BP.  Decision No. R12-0671 became a Commission Decision by operation of law.  

26. On May 18, 2012, in Decision No. R12-0535-I issued in Proceeding 
No. 12A-377CP, the ALJ identified the same defects in Kids Wheels’ “form” intervention and provided Kids Wheels with the opportunity to correct the identified defects.  In addition, Kids Wheels did not attach a certificate of service to its intervention.  

27. In Decision No. R12-0535-I at ¶ 38, the ALJ stated:  


Kids Wheels is advised, and is on notice, that the undersigned ALJ will dismiss a Kids Wheels entry of appearance and intervention filing in any docket assigned to the undersigned ALJ in the future unless the Kids Wheels’ entry of appearance and intervention filing complies with applicable Rules and has attached a certificate of service.  The ALJ finds that this approach is appropriate, is necessary, and is justified (a) in view of Kids Wheels’ demonstrated refusal to make filings that conform to the Rules; (b) to preserve Commission resources by avoiding repeated issuance of the same procedural order requiring supplemental filing; and (c) as a matter of fairness to other parties.  

(Emphasis in original.)  
28. When Kids Wheels failed to correct the defects, on June 19, 2012, by Decision No. R12-0668, the ALJ dismissed Kids Wheels from Proceeding No. 12A-377CP.  Decision No. R12-0668 became a Commission Decision by operation of law.  

29. On June 8, 2012, in Decision No. R12-0625-I issued in Proceeding 
No. 12A-383BP, the ALJ identified the same defects in Kids Wheels’ “form” intervention and provided Kids Wheels with the opportunity to correct the identified defects.  In addition, Kids Wheels did not attach a certificate of service to its intervention.  

30. In Decision No. R12-0625-I at ¶ 24, the ALJ stated:  


Kids Wheels is advised, and is on notice, that the undersigned ALJ will dismiss a Kids Wheels’ entry of appearance and intervention filing in dockets assigned to the undersigned ALJ in the future unless the Kids Wheels’ entry of appearance and intervention filing complies with applicable Rules and has attached a certificate of service.  The ALJ finds that this approach is appropriate, is necessary, and is justified:  (a) in view of Kids Wheels’ demonstrated refusal to make filings that conform to the Rules; (b) to preserve Commission resources by avoiding repeated issuance of the same procedural order requiring supplemental filing; and (c) as a matter of fairness to other parties.  

(Emphasis in original.)  
31. When Kids Wheels failed to correct the defects, on June 28, 2012, by Decision No. R12-0699, the ALJ dismissed Kids Wheels from Proceeding No. 12A-383BP.  Decision No. R12-0699 became a Commission Decision by operation of law.  

32. On June 8, 2012, in Decision No. R12-0628-I issued in Proceeding 
No. 12A-406CP, the ALJ identified the same defects in Kids Wheels’ “form” intervention and provided Kids Wheels with the opportunity to correct the identified defects.  In addition, Kids Wheels did not attach a certificate of service to its intervention.  

33. In Decision No. R12-0625-I at ¶ 24, the ALJ stated:  


Kids Wheels is advised, and is on notice, that the undersigned ALJ will dismiss a Kids Wheels’ entry of appearance and intervention filing in dockets assigned to the undersigned ALJ in the future unless the Kids Wheels’ entry of appearance and intervention filing complies with applicable Rules and has attached a certificate of service.  The ALJ finds that this approach is appropriate, is necessary, and is justified:  (a) in view of Kids Wheels’ demonstrated refusal to make filings that conform to the Rules; (b) to preserve Commission resources by avoiding repeated issuance of the same procedural order requiring supplemental filing; and (c) as a matter of fairness to other parties.  

(Emphasis in original.)  
34. When Kids Wheels failed to correct the defects, on June 28, 2012, by Decision No. R12-0703, the ALJ dismissed Kids Wheels from Proceeding No. 12A-406CP.  Decision No. R12-0703 became a Commission Decision by operation of law.  

35. On June 5, 2013, in Decision No. R13-0668 issued in Proceeding 
No. 13A-0380BP, the ALJ sua sponte dismissed the attempted intervention of Kids Wheels because, as pertinent here,  

[s]ince at least January 2012 (approximately 16 months prior to [its April 2013 attempted intervention] filing), Kids Wheels has had actual notice that its “form” intervention does not comply with ... Rule 4 CCR 723-1-1401(e).  In addition, as detailed above, the ALJ specifically brought these same deficiencies, and the need for a certificate of service, to Kids Wheels’ attention in at least five proceedings.  Further, as detailed above, since December 2011, the ALJ has dismissed Kids Wheels in at least five dockets as a result of the identified deficiencies in its “form” intervention and, in at least four dockets, as a result of the failure to attach a certificate of service.  Finally, in four separate Orders, the ALJ put Kids Wheels on notice that she would dismiss future attempts by Kids Wheels to intervene unless the intervention filing complies with applicable Rules and has a certificate of service attached.  

Decision No. R13-0668 at ¶ 30.  Decision No. R13-0668 became a Commission Decision by operation of law.  

36. Thus, two weeks before it made the June 19 filing, Kids Wheels had actual knowledge that its attempted intervention in Proceeding No. 13A-0380BP was dismissed due to identified deficiencies in its intervention and the absence of a certificate of service.  Despite the rejection of its intervention for clearly-stated reasons and despite having ample time within which to correct the identified deficiencies before the expiration of the intervention period in the instant proceeding, Kids Wheels chose not to correct the identified deficiencies when it made the June 19 filing and chose not to submit a proper certificate of service (i.e., one that shows service on Applicant) with that filing.  
37. Based on the totality of the circumstances, the ALJ reaffirms here, as she did in Decision No. R13-0668 at ¶ 31, these findings made in the four 2012 Decisions quoted above:  

this approach [i.e., dismissal of an intervention that does not comply with the applicable Rules and that does not have a certificate of service attached] is appropriate, is necessary, and is justified:  (a) in view of Kids Wheels’ demonstrated refusal to make filings that conform to the Rules; (b) to preserve Commission resources by avoiding repeated issuance of the same procedural order requiring supplemental filing; and (c) as a matter of fairness to other parties.  

38. As discussed above, the May 30 filing contains the same previously-identified deficiencies and does not have a sufficient certificate of service attached.  Thus, once again and with actual and full knowledge of the consequences, Kids Wheels has disregarded the Commission Rules.  

39. As discussed above, the June 19 filing contains the same previously-identified deficiencies and does not have a sufficient certificate of service attached.  Thus, once again and with actual and full knowledge of the consequences, Kids Wheels has disregarded the Commission Rules.  

40. For these reasons, the May 30 filing and the June 19 filing will be dismissed.  

41. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  
II. ORDER  
A. The Commission Orders That:  
1. The May 30, 2013 intervention filing made by Kids Wheels LLC is dismissed.  

2. The June 19, 2013 intervention filing made by Kids Wheels LLC is dismissed.  

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




� Applicant filed an application for an extension of Permit No. B-9852.  Because that permit has been revoked, the Commission treated the May 6, 2013 filing as an application for new contract carrier authority.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  Because the Kids Wheels attempted interventions were filed on May 30, 2013 and on June 19, 2013, the Rules of Practice and Procedure in effect on those dates govern the filing requirements.  Reference in this Decision to the Rules of Practice and Procedure are to those Rules as in effect until June 30, 2013.  


�  Rule 4 CCR 723-1-1403(e)(I) in effect on June 30, 2013 contains the same requirements.  
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