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I. STATEMENT  

1. On January 31, 2013, Fairway Pines Estates Owners Association, Inc., a Colorado Nonprofit Corporation (Fairway Pines or Complainant) filed a Complaint against Dallas Creek Water Company Inc., a Colorado Corporation (Dallas Creek, Respondent, or Company). That filing commenced this proceeding.  
2. On February 5, 2013, the Colorado Public Utilities Commission (Commission or PUC) served its Order to Satisfy or Answer on Respondent.  The Commission also set the matter for a hearing to commence on March 25, 2013.

3. On February 6, 2013, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ). 

4. On February 25, 2013, Dallas Creek filed their Answer to the complaint.  

5. By Decision No. R13-0280-1 issued March 4, 2013, the hearing was rescheduled for April 11, 2013.

6. At the scheduled time and place, the hearing was called to order. During the course of the hearing, testimony was received from Mr. Chris Carr, for the Complainant and Mr. Jim Willey, Mr. Ronald McLauthlin, and Ms. Joanne Fairchild on behalf of Respondent.  Exhibits R 1 through R 22 and C 1 through C 60 were stipulated to and Exhibit C 61 was offered and admitted into evidence. 
7. Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge hereby transmits to the Commission the record of this proceeding, a written recommended decision containing findings of fact and conclusions of law, and a recommended order.

II. FINDINGS OF FACT

8. Fairway Pines is the property owners association for a planned unit development located on Log Hill Mesa in Ouray County, Colorado.

9. Dallas Creek is a private water company which provides domestic water to residential and business customers located on Log Hill Mesa in Ouray County, Colorado.

10. Dallas Creek is regulated by the Commission and operates subject to a Water Utility Tariff designated as Colorado PUC Tariff No. 1 (tariff), which became effective January 1, 2007, by Decision No. C06-1410 in Proceeding Nos. 05A-333W and 05S-396W on December 1, 2006, and First Revised effective November 1, 2010.  See Hearing Exhibit R1.
11. Dallas Creek has their customers use the same Service Agreement form to initiate a new water tap and service as well as to transfer an existing water tap and service. 

12. Under the Service Agreement the Applicant for the transfer of the tap agrees to pay Dallas Creek $50.00 for a transfer fee and all monthly charges including a standby fee. See Hearing Exhibit R8 §§1 and 5. 

13. A Water Tap fee is $7,000.00 and a Water Tap Transfer Fee is $50.00. See Hearing Exhibit R1 page 42.

14. Under §3.7 of the Company’s Tariff No. 1, Dallas Creek may revoke the water tap rights of a customer.

15. Prior to February of 2013, Dallas Creek has never revoked a water tap.  

16. The PUC approved a revenue requirement in Proceeding Nos. 05A-333W and 05S-396W for Dallas Creek that does not include income for tap fees. 
17. Fairway Pines alleges in its complaint that Dallas Creek violated its PUC approved tariff by denying the Complainant a Water Tap Transfer for Lot 121 and Lot 256.  In addition, the Complainant seeks the Commission to act regarding other possible lot foreclosure sales the Complainant may enter into in the future.

18. The additional lots the Complainant intends to seek a Water Tap Transfer Service Agreement for are Lots V609, V610, and V611.
A. Lot 121

19. On September 8, 1992, Lot 121, Fairway Pines Estates (Lot 121) was conveyed to Mr. Lawrence Kumpost (Kumpost) by General Warranty Deed. See Hearing Exhibit C7.
20. Also on September 8, 1992, Kumpost made an application for a service agreement to Dallas Creek to transfer ownership of the water tap associated with Lot 121 to himself. See Hearing Exhibit R8.
21. When the water tap was transferred to Kumpost, he become responsible for the monthly basic service charge.

22. During the time Kumpost was the owner, it appears that he never made any payments to Dallas Creek for the monthly basic service charge on Lot 121.
 

23. Kumpost did not develop Lot 121 and actual water service was never initiated. 

24. On February 15, 2012, a Complaint for Foreclosure Pursuant to C.R.C.P. 105 was filed by Fairway Pines against Mr. Kumpost regarding Lot 121 in Ouray County District Court (Court). The filing was assigned Case No. 2012CV13. See Hearing Exhibit C8.
25. On April 9, 2012, a default judgment was entered against Kumpost in Case No. 2012CV13. In the default judgment, the Court adjudged the lien of Fairway Pines to be a prior and superior lien to all other liens.  See Hearing Exhibit C9.     

26. On May 31, 2012, the Ouray Sheriff’s Office gave notice of the foreclosure sale on Lot 121.  The notice stated that the sale would be held on September 24, 2012.
 See Hearing Exhibit C10.
27. On July 16, 2012, Dallas Creek filed a lien against Lot 121 for the failure of Kumpost to pay the basic monthly service charge. See Hearing Exhibit R8.
28. On October 4, 2012, Dallas Creek and Fairway Pines filed a Joint Stipulation to Resolve Lien Priority in Case No. 2012CV13. In the filing the parties stipulated that the lien held by Fairway Pines against Lot 121 was superior to the lien of Dallas Creek on Lot 121. The lien of Dallas Creek against Lot 121 was extinguished by this stipulation.  See Hearing Exhibit C13.
29. On October 10, 2012, the bid of Fairway Pines of $16,893.89 was deemed to be the best and highest bid.  See Hearing Exhibit C14.
30. On October 19, 2012, Lot 121 was conveyed to Fairway Pines by Sheriff’s Confirmation Deed.  See Hearing Exhibit C15.
On January 9, 2013, Dallas Creek sent a letter to Kumpost advising him that the water tap for Lot 121 would be revoked 30 days from the receipt of the letter for unpaid charges 

31. of $11,882.38. Kumpost was also advised that payment of the amount due within the 30-day period would prevent revocation of the water tap. The letter to Kumpost was returned unclaimed.   Dallas Creek also sent a letter the same day to Fairway Pines, since they were the “current real estate owner of Lot 121,” advising them about the letter sent to Kumpost and allowing Fairway Pines the opportunity to pay the same delinquent charges that they demanded that Kumpost remit.  See Hearing Exhibit R9.
32. On January 13, 2013, Fairway Pines sent a letter to Dallas Creek requesting a transfer of the water tap associated with Lot 121, to Fairway Pines.  Included with the letter was a signed service agreement, the Sheriff’s Certificate of Purchase for Lot 121, and a check for the $50.00 transfer fee. See Hearing Exhibit C17.
33. On January 16, 2013, Dallas Creek sent a letter to Fairway Pines stating that the request for the transfer of the water tap on Lot 121 was denied. Dallas Creek demanded either the payment of $11,882.38 or the purchase of a new tap
 before a service agreement would be entered into by Dallas Creek with Fairway Pines on Lot 121. See Hearing Exhibit C18.
34. On March 21, 2013, Dallas Creek sent a letter to Kumpost advising him that the water tap associated with Lot 121 had been revoked. A copy of this letter was sent to Fairway Pines
. See Hearing Exhibit C19.   

35. As of December 31, 2012, the amount due on Lot 256 to Dallas Creek is $11,882.38. The monthly bills that accounted for this amount were invoiced to Kumpost, not to Fairway Pines.
B. Lot 256 

36. On February 7, 1997, Lot 256 Fairway Pines Estates (Lot 256) was conveyed to Kumpost by General Warranty Deed. See Hearing Exhibit C20.
37. Also on February 7, 1997, Kumpost made an application for a service agreement
 to transfer ownership of the water tap associated with Lot 256 to himself. See Hearing Exhibit R11.
38. When the water tap was transferred to Kumpost, he become responsible for the monthly basic service charge.

39. It appears that Kumpost never made any payments to Dallas Creek for the monthly basic service charge on Lot 256.

40. Kumpost did not develop Lot 256 and actual water service was never initiated.

41. On January 16, 2009, Dallas Creek filed a lien against Lot 256 for the failure of Kumpost to pay past bills. See Hearing Exhibit R11.
42. On February 15, 2012, a Complaint for Foreclosure Pursuant to C.R.C.P. 105 was filed by Fairway Pines against Mr. Kumpost regarding Lot 256 in Ouray County District Court. The filing was assigned Case No. 2012CV12. See Hearing Exhibit C21.
43. On April 6, 2012, a default judgment was entered against Kumpost in Case No. 2012CV12. In the default judgment, the Court adjudged the lien of Fairway Pines to be a prior and superior lien to all other liens.  See Hearing Exhibit C22.

44. On May 31, 2012, the Ouray Sheriff’s Office gave notice of the foreclosure sale on Lot 256.  The notice stated that the sale would be held on September 24, 2012.
 See Hearing Exhibit C23.
45. On October 4, 2012, Dallas Creek and Fairway Pines filed a Joint Stipulation to Resolve Lien Property in Case No. 2012CV12. In Case No. 2012CV12, the parties stipulated that the lien held by Fairway Pines against Lot 256 was superior to the lien of Dallas Creek on Lot 256. The lien by Dallas Creek against Lot 121 was extinguished by this stipulation.  See Hearing Exhibit C13.
46. On October 10, 2012, the bid of Fairway Pines of $19,201.12 was deemed to be the best and highest bid.  See Hearing Exhibit C27.
47. On October 19, 2012, Lot 256 was conveyed to Fairway Pines by Sheriff’s Confirmation Deed.  See Hearing Exhibit C28.
48. On January 9, 2013, Dallas Creek sent a letter to Kumpost advising him that the water tap for Lot 256 would be revoked 30 days from the receipt of the letter for unpaid charges of $11,882.38. Kumpost was also advised that payment of the amount due within the 30-day period would prevent revocation of the water tap.  The letter to Kumpost was returned unclaimed.  Dallas Creek also sent a letter the same day to Fairway Pines, since they were the “current real estate owner of Lot 256,” advising them about the letter sent to Kumpost and allowing Fairway Pines the opportunity to pay the outstanding balance on the water tap that the Company asked Kumpost to remit.  In the alternative, the Company advised Fairway Pines that it could purchase a new tap for $7,000.  See Hearing Exhibit R12.
49. On January 13, 2013, Fairway Pines sent a letter to Dallas Creek requesting a transfer of the water tap associated with Lot 256, to Fairway Pines.  Included with the letter was a signed service agreement, the Sheriff’s Certificate of Purchase for Lot 256, and a check for the $50.00 transfer fee. See Hearing Exhibit C30.
50. On January 16, 2013, Dallas Creek sent a letter to Fairway Pines stating that the request for the transfer of the water tap on Lot 256 was denied. Dallas Creek demanded either the payment of $11,882.38 or the purchase of a new tap before a service agreement would be entered into by Dallas Creek with Fairway Pines on Lot 256. See Hearing Exhibit C31.
51. On March 21, 2013, Dallas Creek sent a letter to Kumpost advising him that the water tap associated with Lot 256 had been revoked. A copy of this letter was sent to Fairway Pines.
 See Hearing Exhibit C32.
52. As of December 31, 2012, the amount due on Lot 256 to Dallas Creek is $11,882.38. The monthly bills that accounted for this amount were invoiced to Kumpost, not to Fairway Pines.
C. Lots V609, V610, and V611
53. On October 25, 2000, Lots V609, V610, and V611 Fairway Pines Estates (V Lots) were conveyed to Donlan Investments (Donlan) by General Warranty Deed. See Hearing Exhibit C33.
54. Donlan made an application for a service agreement
 to transfer ownership of the water taps associated with the V Lots to itself. The date of this application is unknown.
 See Hearing Exhibit R14.
55. When the water tap was transferred to Donlan, it became responsible for the monthly basic service charge.

56. Donlan did not develop the V Lots and actual water service was never initiated.

57. On January 16, 2009, Dallas Creek filed a lien against the V Lots for the failure of Donlan Investments to pay past monthly service fees. See Hearing Exhibit R14.
58. On December 21, 2011; January 4, 2012; and January 5, 2012 a Complaint for Foreclosure Pursuant to C.R.C.P. 105 were filed by Fairway Pines against Donlan regarding the V Lots in Ouray County District Court. The filings were assigned Case Nos. 2012CV1, 2011CV68, and 2012CV2. See Hearing Exhibits C34, C41, and C45.
59. On October 29, 2012, a default judgment was entered against Donlan and in favor of Fairway Pines in the cases involving each of the V Lots.  See Hearing Exhibit C37, C42, and C46.
60. On November 13, 2012, Fairway Pines and Dallas Creek filed a Joint Stipulation to Join Dallas Creek Water Company as a Defendant and Resolve lien Property in the cases involving the V Lots in Case Nos. 2012CV1, 2011CV68, and 2012CV2.  In aforementioned case filings, the parties acknowledged that the lien of Fairway Pines was superior to Dallas Creek. See Hearing Exhibits C35, C41, and C45. 

61. On November 27, 2012, the Ouray Sheriff’s Office gave notice of the foreclosure sale on the V Lots.  The notice stated that the sale would be held on April 1, 2013. See Hearing Exhibit C38.
62. On February 20 and 21, 2013 Dallas Creek sent certified letters to Donlan, advising them that the water taps for the V Lots would be revoked 30 days from the receipt of the letter for unpaid charges.
  Donlan was also advised that payment of the amount due within the 30-day period would prevent revocation of the water taps.  The letters to Donlan were claimed.  Dallas Creek also sent a letter the same day to Fairway Pines, advising them about the letters sent to Donlan but not requesting payment of the delinquent charges from Fairway Pines. See Hearing Exhibit R15.
63. The V Lots are still in the foreclosure process. Fairway Pines has not yet obtained ownership of the properties and therefore has not yet requested the transfer of the water taps on the V Lots as of the date of the hearing. 
III. APPLICABLE LAW 
64. The Commission has jurisdiction over this Complaint pursuant to § 40-6-108, C.R.S.

65. Except as otherwise provided by statute, the Administrative Procedure Act imposes the burden of proof in administrative adjudicatory proceedings upon "the proponent of an order."
  As to claims in the Complaint, Complainant is the proponent of the order because he commenced the proceeding and is the proponent of the order as to the Complaint.
  Rule 1500 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, states:  “The burden of proof and the initial burden of going forward shall be on the party that is the proponent a decision, unless previously agreed to or assumed by a party.  The proponent of the order is that party commencing a proceeding …”
    
66. Complainants bear the burden of proof by a preponderance of the evidence as to claims stated in the Complaint.
  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence. Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole, slightly tips in favor of that party. 

67. “In civil cases, the burden of proof is on the plaintiff to prove the elements of the case by a preponderance of the evidence.  This burden of proof does not shift during the proceeding, although it may be aided by a presumption or a shift of the burden of going forward with the evidence once the plaintiff has established a prima facie case. ”
  
68. The exact language of a tariff must be looked at to determine if the relief sought by the Complainant is just. U.S. West Communications, Inc. v. Longmont, 924 P2d 1071, 1079 (Colo. App. 1995).
69. “A tariff created through properly delegated legislative authority has the full force and effect of state law.” Shoemaker v. Mountain States Tele. & Tele. Co., 559 P2d 721, 723 (Colo. App. 1976). 

70. A court may not add to a statute to accomplish something the plain language does not suggest, warrant, or mandate.  Scoggins v. Unigard Ins. Co., 869 P2d 202, 205 (Colo. 1994).

IV. PARTY POSITIONS
A. Arguments of Fairway Pines 
71. Fairway Pines’ first argument is that the water taps associated with Lots 121 and 256 should be transferred to Fairway Pines since they have complied with the requirements of §3.3 of Dallas Creek’s tariff.  

72. Fairway Pines looks to the following language in  §3.3 of Dallas Creek’s tariff to support their position: 


Application for Service Agreement (or Application for Transfer of Ownership of an existing Water tap, as the case may be) (hereinafter, “application” or “Application”) must be filed with the Company on forms provided by the Company and accompanied by appropriate fees prior to any action to connect to the system.

73. Fairway Pines also supports its argument that the tariff never associates the transfer of a water tap to past amounts due by a prior owner by citing §3.6 of the Dallas Creek tariff:

A Water tap is held by the owners(s) of a particular lot or premises and attaches to the designated premises only. They are usable only in accordance with the terms of the Application Approval for such Water tap. Neither approvals nor the associated Water tap Fees are transferable to other persons/entities without payment of the Water tap Transfer Fees set forth in the schedule of utility rates and fees in effect at the time of the transfer. 

74. Fairway Pines argues they have paid $50.00
 for the transfer and under §3.6 of the tariff, Dallas Creek is required to transfer the water tap. Fairway Pines argues that the failure to transfer the water tap after the payment of the $50.00 constitutes a violation of Dallas Creek’s tariff.

75. Concerning Dallas Creek’s attempt to have Fairway Pines pay the past debts of Kumpost, Fairway Pines argues that Dallas Creek had the ability to file liens against Kumpost for the amount owed on Lots 121 and 256 but elected not to pursue this remedy. Any possible remedy available to Dallas Creek through a lien was extinguished by the foreclosure of the properties and the stipulation entered into by the parties. Fairway Pines believes the requirement that the delinquent accounts be brought up to date prior to the approval of any transfer of the water tap is an attempt by Dallas Creek to renew the extinguished lien they failed to pursue.   

76. Fairway Pines finally argues that Dallas Creek lost the ability to revoke the Water taps on lots when the lots go into foreclosure.
 Since the Water taps had not been revoked prior to the properties falling into the foreclosure process, Dallas Creek could only transfer the water taps, not revoke them.

B. Arguments of Dallas Creek 
77. Dallas Creek argues that the plain language of the tariff requires that Fairway Pines either pay the amount owed by Kumpost or $7,000 for a new water tap.
   

78. Dallas Creek looks to the language in §3.7 for the authority to revoke a Water tap:

 
The company reserves the right to revoke any prior approval of an Application and Water tap rights before service has been provided for any violation of this tariff and/or non-payment of Base Service.  The Company will provide written notice to the Customer thirty (30) days in advance before the revocation occurs. 
In the notice, the Company will state the basis for the revocation, what action the Customer must take to avoid revocation and that the Customer may contact the PUC for formal or informal complaint.
79. Dallas Creek argues that they have followed the requirements under §3.7, including sending written notice to Kumpost, and have properly revoked the water tap from Kumpost.

80. Further, Dallas Creek argues that due to Kumpost’s failure to make payments for the monthly charges or abide by the terms of the Service Agreement, the water taps became “unusable.”  Dallas Creek looks to this language contained in §3.6 of the tariff:

They are usable only in accordance with the terms of the Application Approval for such Water tap.

81. Dallas Creek argues that to allow a transfer of a water tap with a delinquent account would be a violation of §3.6 of the tariff because it would allow the use of a tap not in accordance with the Service Agreement.

82. Dallas Creek also looks to the language contained in §3.3, §3.4, and §3.5 stating that a transfer of a water tap is done only with approval of Dallas Creek.  Dallas Creek argues that this approval is contingent “upon showing that the water tap is paid and in good standing.”   

V. DISCUSSION AND CONCLUSIONS
83. Dallas Creek’s rights with regard to Service Agreements and water taps are found in the following places in the instant case: 

§3.7 – as discussed in ¶78
Lot 121 Service Agreement ¶5 – If the Applicant is more than two year’s(sic) delinquent in water billings and/or availability of service charges, Dallas Creek Water, may, upon written notice to Applicant’s last known address state that if such delinquency is not cured within thirty days of notice, DCWC will forfeit Applicant’s water tap and service will be terminated. 

Lot 256 and the V Lots Service Agreements are silent to revocation of a water tap.  They speak to discontinuing service to the tap holder and the forfeit of the right to use water for nonpayment of charges and fees.

84. There is not a provision which explicitly allows for a “revocation” of a water tap. The service agreement concerning Lot 121 which allows for Dallas Creek to “forfeit Applicant’s water tap” comes the closest. The tariff refers to the ability of Dallas Creek to revoke “water tap rights,” in §3.7 and the Service Agreement for Lot 256 refers to the ability to “discontinue service to tap holder.” The Service Agreement for the V Lots fails to use the term “water tap” in conjunction with nonpayment of charges or assessments.

85. In most of the instances where there is a nonpayment of charges it appears the tariff and service agreements speak to only the discontinuation of service as opposed to a revocation of water tap.

86. This position is supported by the fact that Dallas Creek has never “revoked” a water tap until this dispute arose with Fairway Pines and that Dallas Creek does not budget for water tap fees. 

87. While Dallas Creek argues that “[t]ap revocation is the only viable remedy for the Company to deal with customer refusal to pay the Base Service Charge”
 it has never been used prior to the issues involved in the above captioned proceeding. 

88. Neither side argues that the above language does not allow for Dallas Creek to revoke a water tap.  It will be assumed that the language contained in the tariff is sufficient to allow the revocation of a water tap.
 The next question becomes were the revocations on the properties in question valid?

89. The language contained in §3.6 of the tariff is as follows:

A Water tap is held by the owner(s) of a particular lot or premises and attaches to the designated premises only. They are usable only in accordance with the terms of the Application Approval for such Water tap. Neither approvals nor the associated Water tap Fees are transferable to other persons/entities without payment of the Water tap Transfer Fees set forth in the schedule of utility rates and fees in effect at the time of the transfer. 

90. During the hearing the undersigned ALJ asked how a revocation of a water tap could be done from a person who is no longer the title owner of the property. Dallas Creek explained their position as follows in their Statement of Position :

ALJ Garvey inquired about the meaning and import of the portion of § 3.6 which states, “a water tap is held by the title owner(s) of a particular lot or premises and attaches to the designated premises only.” DCWC
 responds that this sentence limits who can hold a water tap (i.e., only title owners of a particular lot, not other entities who have no interest in the real property); and instructs that a tap cannot be used except in conjunction with the property it is intended to serve (i.e., taps cannot be bought, sold transferred and used on different properties). In this way, the term “held” does not connote “ownership” of the tap by the customer, but rather it connotes authorized “possession,” which is more akin to a license evidenced by the Service Agreement.  
Respondent’s Statement of position p. 11. 

91. In their answer the Respondent fails to understand the difficulty the undersigned ALJ has with the language. The word “owner” in §3.6 refers to the “title owner” not to the water tap owner.  Whether you attach a meaning of “ownership” or “possession” to the word “held”, it still means the water tap is “held” by the “title owner(s)” of the property and therefore not held by someone who is not a “title owner(s)” of the property.

92. On October 19, 2012, Fairway Pines became the title owner of Lot 121 and Lot 256. 

93. On January 9, 2013, two letters were sent to Kumpost, advising him that he had 30 days to pay $11,882.38 for past amounts due on Lot 121 and Lot 256 or his water tap on each property would be revoked. Kumpost was no longer the title owner of either lot when the letters were sent. Letters were also sent to Fairway Pines requesting payment of the same $11,882.38 per lot or the option of paying $7,000.00 for a new water tap.

94. Foreclosure is defined as the process where the owner of a property subject to a lien is deprived of his interest therein. Black’s Law Dictionary 646 (6th ed. 1990). 

95. The attempted revocation of the water tap was invalid since Kumpost was no longer the title owner of the property.

96. The letter sent to Kumpost by Dallas Creek was at best a half hearted attempt to collect past debts after 20 years of inaction.
 

97. When a property goes into foreclosure a property owner loses his interest in the property.  Dallas Creek cannot revoke a water tap from a property in foreclosure. This remedy must be sought prior to a foreclosure proceeding. 

98. None of the claimed revocations of water taps in the instant case were commenced prior to the properties being in the foreclosure process; therefore none of the water tap revocations are valid.   

99. Even if the water tap revocations are not valid, Dallas Creek argues that the water taps are not “usable” until the delinquent fees are paid by Fairway Pines.

100. The first place that Dallas Creek claims to find the ability to charge Fairway Pines for the debts of former owners of property is in the Service Agreements which “unambiguously states that the Applicant shall pay all charges as invoiced by DCWC”
 Respondent’s Statement of Position page 10.
101. The problem with this argument is that none of the charges Dallas Creek is attempting to recover from Fairway Pines were invoiced to Fairway Pines. All of these charges were invoiced to other owners.
  Dallas Creek had remedies available to attempt to recover debts from the prior owners for many years, but did nothing. One remedy not available to Dallas Creek to collect debts is to use a contract (service agreement) between Dallas Creek and a prior owner (Kumpost/Donlan) against a new owner (Fairway Pines).

102. The next rationalization presented by Dallas Creek is that the following  language in §3.6  provides justification for charging Fairway Pines for a prior owners debt:

Neither approvals nor the associated Water Tap Fees are transferable to other persons/entities without payment of the Water Tap Transfer Fees set forth in the schedule of utility rates and fees in effect at the time of the transfer.

103. Dallas Creek argues that the term “fees” in the above sentence refers to “fees that have accumulated on the water tap up to the time of the transfer … if the only fee that FPEOA
 had to pay upon transfer was the $50 Water Tap Transfer Fee, the second clause after ‘and’ would be entirely superfluous.” Respondent’s Statement of Position, pages 11 and 12.  

104. This argument is without merit. A simple check of the tariff shows that §7 of the tariff is a page titled “Schedule of Utility Rates and Fees.”  The last sentence of §3.7 refers to this “Schedule of Utility Rates and Fees” and not to past debts by former owners of the property. Nothing in the “Schedule of Utility Rates and Fees” refers to the responsibility of new property owners to pay delinquent accounts of prior owners.  To argue that the last sentence in §3.7 refers to anything other than the title of §7 is at best ill informed and at worst disingenuous.

105. The final way Dallas Creek believes that it can collect debts of a former owner of a property from a new owner of a property, is that the tariff is “replete with language referencing DCWC’s approval of applications for service.” Respondent’s Statement of Position, page 14.

106. Dallas Creek looks to the definition of Application Approval found at §1.4 of the tariff as follows:

Application Approval shall mean written permission of the Company authorizing connection to a Water Main of the Company granting Applicant a license to use the water system or to receive water service from the system owned operated, or served by the Company under the terms of this tariff. 

107. Dallas Creek then makes a wild leap to state that under the language in §1.4, “DCWC is allowed to approve the transfer of an existing water tap (that has not been revoked) upon a showing that the water tap is paid and in good standing.” Respondent’s Statement of Position, page 14.
108. A court may not add to a statute to accomplish something the plain language does not suggest, warrant, or mandate.  Scoggins v. Unigard Ins. Co., 869 P2d 202, 205 (Colo. 1994).
109. There is nothing in that section that provides Dallas Creek the ability to withhold the transfer of a water tap until there is a showing of good standing. Dallas Creek attempts to transform the phrase “written approval” into an open ended requirement. To follow the argument of Dallas Creek, based on this phrase, they could withhold the transfer of a water tap for any reason. That interpretation is not acceptable and runs contrary to the entire purpose of the tariff.

110. The tariff provides instructions and requirements for the transfer of the water tap. They are found in §3.3 and §3.6:


Application for Service Agreement (or Application for Transfer of Ownership of an existing Water Tap, as the case may be) (hereinafter, “application” or “Application”) must be filed with the Company on forms provided by the Company and accompanied by appropriate fees prior to any action to connect to the system. §3.3 of the Company’s Tariff Number 1.
Neither approvals nor the associated Water tap Fees are transferable to other persons/entities without payment of the Water tap Transfer Fees set forth in the schedule of utility rates and fees in effect at the time of the transfer. §3.6 of the Company’s Tariff Number 1.
111. The plain language of §3.3 and §3.6 states that transfer of approvals (of service agreements) and water tap fees will not be approved without forms provided by the company and  the payment of the water tap transfer fee as found in the schedule of utility rates and fees in effect at the time the transfer is requested.  If there was an additional requirement for a new owner of a property to make a showing that the water tap is in good standing it would be found in one of these sections. It is not present, so therefore it is not a requirement for the transfer of the water tap.
112. Dallas Creek argues that the plain language of the tariff should be used, but fails to show anywhere in the tariff or any of the service agreements where it is stated a water tap can only be transferred if the delinquent account of a former owner is paid by a new owner.
 

113. Finally, the argument that failure to collect these past debts will cause a rise in rates for customers and require Dallas Creek to require a new rate hearing is not a credible argument. Dallas Creek did nothing for 20 years to collect these amounts from Kumpost and others, and what was done was a last ditch, desperation move done more to position themselves to collect the debt from Fairview Pines than from previous owners. If the failure to collect the basic service charge on these lots has a fatal effect on the ability of Dallas Creek to continue operations, it should have had that effect by now. 

114. If these debts are an actual concern for the viability of Dallas Creek, they would be wise to make an effort to collect them in a timely manner.

115. Fairway Pines has proven their case by a preponderance of the evidence. Dallas Creek shall be ordered to allow the transfer of the water taps of Lots 121, 256, and the V Lots upon submission or resubmission of an Application for Service Agreement accompanied with the Water Tap Transfer Fee. Fairway Pines shall not be responsible for the monthly basic fee until the transfer of the water tap is complete. 

116. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.

VI. ORDER  

A. The Commission Orders That:  

1. Dallas Creek Water Company Inc., is ordered to approve the Application for Service Agreement when resubmitted by Fairway Pines Estates Owners Association, Inc. with the appropriate Water Tap Transfer fee for Lot 121.  

2. Dallas Creek Water Company Inc., is ordered to approve the Application for Service Agreement when resubmitted by Fairway Pines Estates Owners Association, Inc. with the appropriate Water Tap Transfer fee for Lot 256.

3. Dallas Creek Water Company’s claimed revocation of water taps on Lots 121, 256, V609, V610, and V611 are denied.

4. Fairway Pines Estates Owners Association, Inc. shall not be responsible for any fees (other than a Water Tap Transfer Fee) assessed by Dallas Creek Water Company for any property until the transfer of the water tap is complete. 

5. Upon the completion of the transfer of the water taps associated with Lots 121, 256, V609, V610, and V611, Dallas Creek Water Company shall file a notice of the transfer with the Commission. 

6. Under the terms of their tariff, Dallas Creek Water Company shall not be allowed to revoke water taps from properties in foreclosure. 

7. Under the terms of their tariff, Dallas Creek Water Company shall not be allowed to deny the transfer of a water tap based upon the delinquent account of a previous owner of a property.

8. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  
9. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

b) If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  
10. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




 	� The undersigned ALJ asked Ms. Fairchild, “Is it pretty true that Mr. Kumpost owned this property for twenty years and never paid one cent to Dallas Creek?” Ms. Fairchild replied. “As far as I can see, right.”


 	� The sale was not held on September 24, 2012.  It was delayed until October10, 2012.


 	� The cost of a new water tap is $7,000.00


 	� It is doubtful this letter was ever received by Kumpost as it was returned unclaimed unable to forward. 


 	� The agreement signed for Lot 256 is not the same form as used for Lot 121.


 	� See footnote 1.


 	� The sale was not held on September 24, 2012.  It was delayed until October10, 2012.


 	� It is doubtful this letter was ever received by Kumpost as it was returned unclaimed unable to forward.


 	�   The service agreement signed for Lots V609-V611 is not the same form as used for Lot 121 or Lot 256.


 	� The service agreement for the V Lots (all three lots were contained on one service agreement) is signed but is not dated. 


 	� The charges were $9,791.09 on Lot V609, $6901.76 on Lot V610, and $6,937.43 on Lot V611 that included late payment interest in the amount of 12 percent per annum through February 5, 2013. These amounts are for past bills invoiced to Donlan, none were invoiced to Fairway Pines.


�  § 24-4-105(7), C.R.S.  


�  	Rule 1500 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.


� 	Rule 1500, 4 CCR 723-1.


� 	§13-25-127(1), C.R.S.; Rule 1500, 4 CCR 723-1.  


� 	Decision No. C08-1182, Proceeding No. 07A-265E issued November 14, 2008, citing �§ 13-25-127, C.R.S., and W. Distributing Co. v. Diodosio, 841 P.2d 1053 (Colo. 1992).


 	� The amount listed in the tariff under schedule of rates and fees for a water tap transfer.


 	� Fairway Pines argues that due to a property being  under a foreclosure action, Dallas Creek is unable to have a water tap revoked and a new water tap fee assessed to a new owner, but still questions if a second water tap fee can ever be charged.   


 	� Although the term “new” Water Tap is used, the purchase of a “new’ Water Tap would only be a paperwork activity. No actual physical work would be performed.  


 	� Although in Dallas Creek’s argument they do not state that revocation of the Water Tap is from Kumpost, since the letter was sent to Kumpost with instructions on how to avoid the revocation and the fact that Dallas Creek does not recognize any claim Fairway Pines would have to the Water Tap, logic dictates that the revocation would be from Kumpost. 


 	� Respondent’s Statement of Position, p. 14 


 	� The undersigned ALJ finds the ability of Dallas Creek to revoke a water tap to be an open question which will not be addressed in this Decision since it was not argued. But, it is not certain that Dallas Creek can revoke a water tap. It is also uncertain that, if a water tap is revoked,  Dallas Creek is allowed, under the tariff, to charge a new $7,000.00 tap fee or if they are limited to charging a transfer fee to a new owner or an owner who has had the water tap revoked and pays off all delinquent charges. 


 	� Dallas Creek Water Company


 	� It is not clear what Dallas Creek would have done if Kumpost and Fairway Pines had both remitted the amount requested in the letters. Obviously they would have been required to refund either Kumpost or Fairway Pines, but there was no testimony presented as to who would be refunded. 


 	� In addition to the revocation being invalid due to Kumpost no longer being the title owner of the property, there was no proof that proper service was made on Kumpost. The letters were returned, there was no evidence that the letters were sent to Kumpost’s last known address. Again, Ms. Fairchild testified that she did not believe Kumpost had paid any bills since assuming ownership of the property, if this address was not valid, Dallas Creek should have known prior to 2013.  In addition, the undersigned ALJ notes that the Service Agreement for Lot 256 was executed five years after the service Agreement for Lot 121, yet the unpaid bills add up to the same amount down to the penny. If Kumpost never made payments of the base service charge on either property, it defies logic that the amount owed on Lots 121 and 256 would be the same.  No evidence was provided by Dallas Creek to substantiate the total delinquent charges on either lot, which on their face appear to be incorrect.     


 	� There was no evidence that Dallas Creek every attempted to collect Kumpost’s debt prior to this letter which was sent after he no longer owned the property. 


 	� Dallas Creek Water Company.


 	� It is assumed that prior owners were invoiced for the monthly service charge although there was no evidence produced to substantiate that they in fact were invoiced or that the amount claimed to be delinquent was correct. 


 	� Fairway Pines Estates Owners Association


 	� It should also be noted that the tariff is also silent to any ability Dallas Creek would have to make an “offer” as it was stated by Ms. Fairchild to pay off the old debt or purchase a new water tap. This “offer”, under a plain reading of the tariff could be construed as a violation.
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