Before the Public Utilities Commission of the State of Colorado

Decision No. R13-0806-I
Docket No. 13A-0307CP

R13-0806-IDecision No. R13-0806-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

13A-0307CPDOCKET NO. 13A-0307CP
IN THE MATTER OF THE APPLICATION OF SKI & BIKE VALET INC. FOR A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO OPERATE AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.
INTERIM ORDER of 
administrative law judge
melody mirbaba
rejecting proposed 
amendment to application
Mailed Date:  June 28, 2013
I. STATEMENT, FINDINGS, DISCUSSION, AND CONCLUSIONS

1. On 
April 5, 2013, 
Ski & Bike Valet Inc., (Applicant), filed an Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire (Application).  

2. The Commission provided notice of the Application on April 8, 2013.  As originally noticed the Application sought authority to operate as a common carrier by motor vehicle for hire for the transportation of passengers in call-and-demand shuttle service: 

(A)
Between Lionshead Village, Vail, Colorado, on the one hand, and Vail Pass at Exit 190 on Interstate 70, on the other hand; 

(B)
From all points in Frisco, Colorado to Lionshead Village, Vail Colorado; and 

(C)
From Mango’s Mountain Grill, 166- ½ Eagle Street, Red Cliff, Colorado to Lionshead Village, Vail, Colorado. 

RESTRICTIONS.  This application is restricted: 

To providing service from April 1st to November 15th of each year. 

3. On April 25, 2013, Fresh Tracks Transportation LLC (Intervener) filed an “Entry of Appearance and Notice of Intervention and Initial List of Witnesses and Exhibits” (Intervention) objecting to the Application. 

4. During the Commission’s weekly meeting held 
May 15, 2013, the Commission deemed the Application complete and referred this matter to an administrative law judge (ALJ) for disposition.  

5. That same day, Applicant filed an “Amendment to Restrictions to Satisfy the Fresh Tracks Intervener” (Amendment) to the Application.  The Amendment seeks to add a restriction to the authority sought by the Application, as follows, “[n]o transportation shall be provided to passengers that would require service to either originate or terminate within Summit County.”  The Amendment proposes no other changes to the original Application. 

6. On May 20, 2013, Intervener filed a “Withdrawal of Intervention” (Withdrawal).  The Withdrawal indicates that Intervener withdraws its Intervention in this matter “contingent upon the applicant’s amended application E-filed on May 15th 2013, restricting transportation from originating or terminating in Summit County, State of Colorado.”  The ALJ construes this to mean that the Intervention is withdrawn if the ALJ accepts the subject Amendment as is. 

7. To be accepted, a proposed amendment to an application for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire must be restrictive in nature, clear and understandable, and administratively enforceable.  The proposed restriction and authority must be unambiguous and must be contained entirely within the authority granted.  Clarity is essential because the scope of a permit must be found within the four corners of the authority, which is the touchstone by which one determines whether the operation of a common carrier is within the scope of its Commission-granted authority.  
8. The undersigned ALJ finds that the proposed restriction, when read in conjunction with the language of the proposed authority, is contradictory, vague, and ambiguous.  In particular, the restriction would forbid transportation service that originates or terminates within Summit County.  However, the proposed authority includes service “from all points in Frisco” to Lionshead Village, Vail, Colorado.
  Frisco is in Summit County.  Thus, a restriction barring service originating in Summit County would forbid transportation originating in Frisco. However, Applicant did not propose an amendment eliminating language in the Application that permits transportation from Frisco to Lionshead.  Given this contradiction, it is unclear as to whether Applicant intended to amend his application to except Frisco from the Summit County exclusion, or to exclude Frisco along with the rest of Summit County.  As a result, the ALJ will reject the proposed Amendment as vague and ambiguous.   

9. Because the ALJ rejects the proposed amendment, Fresh Tracks remains a party to this proceeding and the Application is contested. 

10. Should Applicant wish to submit another amendment, it should do so on or by 5:00 p.m. on July 11, 2013.  Likewise, if Fresh Tracks wishes to withdraw its Intervention pursuant to a new proposed amendment to the Application, it should do so on or by 5:00 p.m. by July 17, 2013.  Otherwise, the ALJ will enter an order establishing procedural deadlines and scheduling the matter for a hearing.  

II. ORDER

A. It Is Ordered That: 

1. Ski & Bike Valet Inc.’s “Amendment to Restrictions to Satisfy the Fresh Tracks Intervener” to the Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire is rejected.

2. This Order is effective immediately.   
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MELODY MIRBABA
________________________________
                     Administrative Law Judge




� The ALJ notes that the Application does not seek authority to provide service originating in Lionshead Village and terminating in Frisco.  The Application only seeks to provide service from Frisco to Lionshead Village.  
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