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I. STATEMENT, FINDINGS, DISCUSSION, AND CONCLUSIONS

1. On March 22, 2013, Hotspur Sports Company, doing business as Charter Sports Inc. (Charter Sports or Applicant), filed an Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire (Application) with the Colorado Public Utilities Commission (Commission).  That filing commenced this docket. 

2. The Commission provided public notice of the Application on April 8, 2013.  As originally noticed, the Application sought authority to operate as a common carrier by motor vehicle for hire for the transportation of passengers in call-and-demand shuttle service: 

(1)
between all points in Vail, Colorado, and Avon, Colorado, on the one hand, and Vail Pass at Exit 190 on Interstate Highway 70, on the other hand, and

(2)
between all points in Breckenridge, Colorado, and Frisco, Colorado, on the one hand, and Vail Pass at Exit 190 on Interstate Highway 70, on the other hand. 

RESTRICTION:

This application is restricted to providing service from May 1st, to September 30th, of each year. 

3. On April 25, 2013, Fresh Tracks Transportation LLC (Fresh Tracks) filed an “Entry of Appearance and Notice of Intervention and Initial List of Witnesses and Exhibits” (Intervention).  Fresh Tracks objects to the authority sought by the Application.  
4. During the Commission's weekly meeting held May 15, 2013, the Commission deemed the Application complete and referred the matter to an administrative law judge (ALJ) for disposition.  
5. On May 29, 2013, Applicant filed a letter (Motion to Amend) seeking to amend the Application to restrict the scope of the authority sought in this docket.  The ALJ construes this filing as a motion to amend the Application.  Applicant’s Motion to Amend seeks to add the following restriction to the authority sought here:  “Restricted to shuttle service of Charter Sports guests in support of Charter Sports Vail Pass Bike Tours.”  No other changes to the original Application are proposed. 

6. On June 13, 2013, the ALJ struck Fresh Tracks’ Intervention and dismissed Fresh Tracks as a party on June 13, 2013, for failing to comply with the ALJ’s order to have counsel enter an appearance or show cause why it may proceed without counsel. Decision 
Nos. R13-0717; R13-0640.
  
7. By Decision No. R13-0725 issued June 14, 2013, the ALJ rejected Applicant’s Motion to Amend the Application as ambiguous and unenforceable.  

8. On June 17, 2013, Applicant submitted a second proposed amendment to the Application (Second Motion to Amend), which seeks to add the following restriction to the authority sought here:  “Restricted to shuttle service of Charter Sports guests in support of Charter Sports Vail Pass Bike Tours, and further restricted specifically to customers of Charter Sports who are participating in the Vail Pass Bike Tour program on that day.”  No other changes to the original Application are proposed.

9. Because Fresh Tracks’ Intervention has been stricken and Fresh Tracks has been dismissed as a party, the Application is uncontested.  Pursuant to § 40-6-109(5), C.R.S., and Rule 1403, 4 Code of Colorado Regulations (CCR) 723-1 of the Commission’s Rules of Practice and Procedure, the uncontested Application may be considered under the modified procedure, without a formal hearing.  

10. Because Applicant is the only remaining party, the ALJ will sua sponte waive the response time to Applicant’s Second Motion to Amend. 

11. To be acceptable, a proposed amendment must be restrictive in nature, must be clear and understandable, and must be administratively enforceable.  Both the common carrier permit and any restriction on that permit must be unambiguous and must be contained wholly within the authority granted.  Both must be worded so that a person will know, from reading the permit and without having to resort to any other document, the exact extent of the authority and of each restriction.  Clarity is essential because the scope of a contract carrier permit must be found within the four corners of the authority, which is the touchstone by which one determines whether the operation of a common carrier is within the scope of its Commission-granted authority.  
12. The ALJ finds that the proposed amendment in Applicant’s Second Motion to Amend is restrictive in nature and administratively enforceable.  The ALJ will modify the language slightly to ensure clarity; the modification is not substantive.
  The ALJ will modify the proposed amendment to restrict service to customers of Charter Sports “who are participating in Charter Sports’ Vail Pass Bike Tour program on the day transportation service is provided.”  As modified, the second amendment is clear and understandable.  The ALJ will accept the modified second amendment to the authority sought by Applicant (i.e., the amendment to the Application).  

13. The Application establishes that Applicant is familiar with the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6, and agrees to be bound by, and to comply with, those Rules.  The Application and its supporting documentation establish that Applicant has sufficient equipment with which to render the proposed service and is financially fit to conduct operations under the authority requested.  In addition, the Application and supporting documents establish that the service proposed is specialized and tailored to meet the customer’s distinct needs.  Finally, review of the Application and its supporting documentation indicates a need for the proposed service.  Therefore, because the Applicant is fit, financially and otherwise, to perform the proposed service and because the other prerequisites have been met, the permit should be granted.  
14. Pursuant to § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this proceeding along with this written recommended decision; the ALJ recommends the Commission enter the following order.  

II. ORDER
A. The Commission Orders That:  

1. The response time to Hotspur Sports Company, doing business as Charter Sports Inc.’s (Charter Sports) second proposed amendment to the Application (Second Motion to Amend) is waived. 
2. Charter Sports’ Second Motion to Amend is granted as modified by this Recommended Decision.  Charter Sports’ Application for a Certificate of Public Convenience and Necessity to Operate as Common Carrier by Motor Vehicle is amended as set forth in ¶12 above. 
3. Hotspur Sports Company, doing business as Charter Sports Inc. is granted a Certificate of Public Convenience and Necessity (CPCN).  The CPCN provides authority to:
Operate as a common carrier by motor vehicle for hire for the transportation of 
passengers in call-and-demand shuttle service 

(a)
between all points in Vail, Colorado, and Avon, Colorado, on the one hand, and Vail Pass at Exit 190 on Interstate Highway 70, on the other hand; and

(b)
between all points in Breckenridge, Colorado, and Frisco, Colorado, on the one hand, and Vail Pass at Exit 190 on Interstate Highway 70, on the other hand. 

RESTRICTIONS.  This authority is restricted as follows:    

(1)  
To providing service from May 1st, to September 30th, of each year; and 

(2)  
To providing service for the customers of Hotspur Sports Company doing business as Charter Sports Inc.’s (Charter Sports) who are participating in Charter Sports’ Vail Pass Bike Tour program on the day transportation service is provided.

4. Charter Sports shall operate in accordance with all applicable Colorado law and Commission rules.

5. Charter Sports shall not commence operation until it has complied with the requirements of Colorado law and Commission rules, including without limitation:  

(a) 
causing proof of insurance (Form E or self-insurance) or surety bond (Form G) coverage to be filed with the Commission; 

(b)
paying to the Commission, the motor vehicle fee ($5) for each vehicle to be operated under authority granted by the Commission, or in lieu thereof, paid the fee for such vehicle(s) pursuant to the Unified Carrier Registration Agreement; 

(c)
having an effective tariff on file with the Commission.  Charter Sports shall file an advice letter and tariff on not less than ten days’ notice. The advice letter and tariff shall be filed as a new Advice Letter proceeding and shall comply with all applicable rules. In calculating the proposed effective date, the date received at the Commission is not included in the notice period and the entire notice period must expire prior to the effective date. (Additional tariff information can be found on the Commission’s website at dora.colorado.gov/puc and by following the transportation common and contract carrier links to tariffs)]; and

(d)
paying the applicable issuance fee ($5).

6. If Charter Sports does not cause proof of insurance or surety bond to be filed, pay the appropriate motor vehicle fees, file an advice letter and proposed tariff, and pay the issuance fee within 60 days of the effective date of this Decision, then the grant of a CPCN shall be void.  For good cause shown, the Commission may grant additional time for compliance if the request for additional time is filed within 60 days of the effective date of this Decision. 

7. The Commission will notify Charter Sports in writing when the Commission’s records demonstrate compliance with paragraph 6.

8. Docket No. 13A-0225CP is closed. 

9. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  
10. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed 
by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

11. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MELODY MIRBABA
________________________________
                     Administrative Law Judge




� Applicant was also ordered to show cause or have counsel enter an appearance.  Applicant complied with the Order, by making a filing showing cause why it may be represented by a non-attorney.  The ALJ ordered that Applicant may be represented by its non-attorney designees, Scott Fulton, Dave Morrison, and Jack Schwartz. Decision No. R13-0715-I issued June 13, 2013.  


� The ALJ is modifying this language to ensure clarity; the ALJ is able to discern the meaning of Applicant’s proposed amendment based upon the current language. The ALJ could not discern Applicant’s intent with the first proposed amendment. 
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