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I. STATEMENT, FINDINGS, DISCUSSION, AND CONCLUSIONS 

1. On March 8, 2013, AGS Motors LLC, doing business as AGS Transportation LLC (Applicant), filed an Application for a Permit to Operate as a Contract Carrier by Motor Vehicle for Hire (Application) with the Colorado Public Utilities Commission (Commission).   
2. The Commission gave notice of the Application on March 11, 2013. 

3. On April 10, 2013, Colorado Cab Company LLC doing business as Denver Yellow Cab and Boulder Yellow Cab; Colorado Springs Transportation; and Shamrock Taxi of Ft. Collins, Inc. (collectively, Interveners), filed a single “Entry of Appearance and Notice of Intervention by Right, Alternative Motion for Permissive Intervention, and Opposition to Application.” 

4. During the Commission's weekly meeting held April 17, 2013, the Commission deemed the application complete and referred this matter to an administrative law judge (ALJ) for disposition. 
5. Applicant has identified itself as a limited liability company, and there is no indication that Mr. Alex Tombak, who executed the Application, is a licensed attorney in Colorado.  The Application does not identify an attorney acting on behalf of Applicant.  

6. By Decision No. R13-0547-I issued May 9, 2013, the ALJ ordered Applicant to either obtain counsel, or show cause why Rule 1201(a), 4 Code of Colorado Regulations (CCR) 723-1 of the Commission’s Rules of Practice and Procedure, does not require it to be represented by an attorney in this matter.  The ALJ ordered Applicant to have its counsel file an entry of appearance or to make a show cause filing by May 20, 2013.  Decision No. R13-0547-I.  Decision No. R13-0547-I also warns that failure to abide by the Orders therein may result in dismissal of the Application.  Decision No.  R13-0547-I, ¶13. 

7. Applicant did not meet the May 20th deadline.  Instead, on May 29, 2013, Applicant made a filing that sought additional time to obtain counsel.
  The filing does not provide grounds for Applicant’s request for additional time; it merely states that Applicant requests more time.  

8. On May 30, 2013, the ALJ held a Prehearing Conference in this matter.  See Decision No. R13-0546-I issued May 9, 2013.  Applicant appeared at the hearing without counsel, through a non-attorney representative, Alex Tombak.  Interveners appeared at the hearing through counsel.  

9. The ALJ gave Applicant an opportunity to explain why it failed to comply with Decision No. R13-0547-I.  Applicant’s representative stated that he had difficulty understanding Decision No. R13-0547-I’s requirements, and had difficulty hiring an attorney.  

10. The ALJ explained the requirements of Decision No. R13-0547-I and all of the resulting burdens on Applicant.  The ALJ granted Applicant an extension of the May 20th deadline to have counsel enter an appearance or to make a filing that shows cause why it may proceed without counsel, up to and including June 13, 2013.  Decision No. R13-0646-I.  The ALJ warned Applicant at the time of the Prehearing Conference that if Applicant fails to meet this June 13, 2013 deadline, the ALJ will dismiss the Application.  This warning was reiterated in bold print in Decision No. R13-0646-I, ¶4. 

11. In direct violation of Decision No. R13-0646-I, Applicant failed to have counsel enter an appearance or make a show cause filing by the June 13, 2013 deadline; no such filings have been made as of the date of this Decision.  

12. As stated in Decision No. R13-0547-I, Rule 1201(a), 4 CCR 723-1, requires a party in an adjudicative proceeding before the Commission be represented by an attorney except that, pursuant to Rule 1201(b), 4 CCR 723-1, an individual may appear without an attorney:  (a) to represent her or his own interests; or (b) to represent the interests of a closely-held entity, as provided in § 13-1-127, C.R.S.   The party seeking to proceed without counsel carries the burden to prove that an exception to Rule 1201(a) applies.  Rule 1201(b), 4, CCR 723-1.  
13. This matter is an adjudicative proceeding.   
14. The Commission has emphasized that this requirement is mandatory and has found that if a party does not meet the criteria of Rule 1201, that filings made by non-attorneys on behalf of that party are void and of no legal effect.  
15. Decision No. R13-0547-I put Applicant on notice that unless it established an exception to Rule 1201(a), 4 CCR 723-1, any filing made by a non-attorney on its behalf is void and of no legal effect, and that a non-attorney may not represent it in a Commission adjudicative proceeding absent a showing that meets Rule 1201(b), 4 CCR 723-1.  Decision No. R13-0547-I at ¶¶ 5-9.  The ALJ put Applicant on notice numerous times that the Application would be dismissed unless counsel enters an appearance, or Applicant shows cause why it may be represented by a non-attorney.   Decision Nos. R13-0547-I and R13-0646-I.   The ALJ gave Applicant multiple opportunities to comply with the Commission’s Rules.  

16. Applicant had well over one month to obtain counsel or make a filing showing why it may proceed without counsel.  Decision No. R13-0547-I; Decision No. R13-0646-I.  To date, Applicant has made no such filing, has not shown good cause for its failure, and has not requested additional time to comply with Decision Nos. R13-0547-I and R13-0646-I.  Applicant’s failure to meet these deadlines is inexcusable. 

17. The ALJ finds that Applicant’s conduct demonstrates a disregard for the Commission’s authority and processes.  Applicant is seeking permission to operate a contract carrier transportation service.  If granted, Applicant must comply with important Commission rules regarding safety and financial responsibility.  In its Application, Applicant attested that it would operate in accordance with the Commission’s Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6.  However, Applicant’s subsequent unwillingness to heed the clearly stated directives of the Commission set forth in the Rules and multiple orders in this proceeding renders that attestation questionable.
18. In presiding over this proceeding, the ALJ is responsible to ensure that the Commission’s Rules and processes are followed to attain a result that is legally appropriate and fair to the parties.  Throughout this proceeding, Applicant has been fairly apprised of the requirements imposed under these Rules as well as the potential consequences for ignoring them.  Applicant has not complied with these requirements and with two Orders; nor has Applicant communicated any reason for its failures.  This disregard has effectively undermined the process to the point where the ALJ finds good cause for dismissing the Application without prejudice. 
19. Moreover, because Applicant has failed to have an attorney enter an appearance on its behalf and failed to show cause why it is not required to be represented by a non-attorney in this matter, its filings are void and of no legal effect.  See Rule 1201, 4 CCR 723-1; See, e.g., Decisions No. C05-1018, Docket No. 04A-524W issued August 30, 2005; No. C04-1119, Docket No. 04G-101CP issued September 28, 2004; and No. C04-0884, Docket No. 04G-101CP issued August 2, 2004.   Consequently, the ALJ dismisses the Application without prejudice because it is void and of no legal effect.  
20. Dismissing the Application without prejudice will preserve Applicant’s ability to re-file its application with the benefit of understanding the process and the Commission’s expectation that the process be followed.  Accordingly, the Application will be dismissed without prejudice.
21. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II. ORDER
A. The Commission Orders That:

1. The Application for a Permit to Operate as a Contract Carrier by Motor Vehicle for Hire (Application) filed by AGS Motors LLC, doing business as AGS Transportation LLC is dismissed without prejudice. 

2. The hearing on the Application, scheduled for August 1, 2013, and related disclosure deadlines are vacated.  

3. Docket No. 13A-0163BP is closed.  
4. This Recommended Decision shall be effective on the date it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.
5. As provided by §40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the Recommended Decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the Decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits the limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MELODY MIRBABA
________________________________
                     Administrative Law Judge




� At the May 30, 2013 hearing, Applicant stated that he made this filing electronically on May 20, 2013. The ALJ confirmed that Applicant attempted to make an electronic filing on May 20, 2013. 
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