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I. STATEMENT, FINDINGS, discussion, AND CONCLUSIONS
1. A more detailed procedural history is included in Decision No. R13-0699-I which was issued on June 11, 2013.  The Administrative Law Judge will only state so much of the procedural history of this docket as is necessary to understand this Decision. 

2. On February 6, 2013, American Transit Express, LLC filed a new Application to Operate as a Contract Carrier of Passengers by Motor Vehicle with attachments (Application or original Application).  That filing commenced this docket. 

3. The Commission gave notice of the Application on February 11, 2013. As originally noticed, the Application sought the following authority to operate as a contract carrier by motor vehicle for hearing for the transportation of passengers: 

Between all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver and Douglas, State of Colorado. 

RESTRICTIONS: This application is restricted:

(A)
To the transportation of passengers who are recipients of Medicaid;

(B)
To providing non-emergent medical transportation (NEMT) for the Colorado Department of Health Care Policy and Financing, 1570 Grant Street, Denver, Colorado 80220; and

(C)
To the use of vehicles that are wheelchair accessible. 

4. During the Commission’s weekly meeting held March 21, 2013, the Commission deemed the Application complete and referred this matter to an Administrative Law Judge (ALJ) for disposition.

5. Colorado Cab Company LLC, doing business as Denver Yellow Cab, Boulder Yellow Cab and Colorado Springs Transportation, LLC (collectively, Interveners), timely intervened of right. 

6. On June 4, 2013, Interveners filed a “Stipulation, Motion for Approval of Restrictive Amendments, Conditional Withdrawal of Interventions and Waiver of Response Time” (Stipulation).  

7. The Stipulation requests that the Application be amended to seek authority to operate as a contract carrier by motor vehicle for hearing for the transportation of passengers: 

Between all points in the Counties of Adams, Arapahoe, Denver, and Jefferson, State of Colorado. 

RESTRICTIONS: 

(A)
to providing transportation services to passengers who are recipients of Medicaid;


(B)
to providing non-medical medical transportation (NEMT) services for the Colorado Department of Health Care Policy and Financing, 1570 Grant Street, Denver, Colorado;

(C)
against the transportation of passengers to or from hotels, motels and airports; 

(D)
against the provision of service in Douglas County south of a line beginning on the Douglas/Jefferson border to a point on the Douglas/Elbert boundary, this line being parallel to an east-west line drawn through exit 172 of Interstate 25; and

(E)
to the use of no more than four (4) wheelchair accessible vehicles with a capacity of not less than six (6) passengers at one time. 

8. By Decision No. R13-0699-I issued June 11, 2013, the ALJ rejected the Stipulation for the following three reasons: 

· The proposed amendment is not restrictive because it added Jefferson County; 

· The proposed amendment was unclear as to whether any portion of Douglas County was to be included in the service area; and 

· The proposed amendment was both unclear and not restrictive because it requests authority to provide “non-medical transportation (NEMT) services.” The original Application sought non-emergent medical transportation service, which is more restrictive than the proposed amendment.  The parties’ reference to NEMT service as being 
non-medical transportation service creates an ambiguity because NEMT is not an acronym for non-medical transportation.  

9. In response to the ALJ’s decision rejecting the Stipulation, the Interveners filed a “Corrected American Transit Express, LLC, Colorado Cab Company, LLC, and Colorado Springs Transportation LLC’s Stipulation, Motion for Approval of Restrictive Amendments, Conditional Withdrawal of Interventions and Waiver of Response Time” (Corrected Stipulation). 

10. The Corrected Stipulation requests that the Application be amended to seek authority to operate as a contract carrier by motor vehicle for hearing for the transportation of passengers: 

Between all points in the Counties of Adams, Arapahoe, Denver and Douglas, State of Colorado. 

RESTRICTIONS:  This application is restricted: 

(A)
to providing transportation services to passengers who are recipients of Medicaid;


(B)
to providing non-medical transportation (NEMT) services for the Colorado Department of Health Care Policy and Financing, 1570 Grant Street, Denver, Colorado;

(C)
against the transportation of passengers to or from hotels, motels and airports; 

(D)
against the provision of service in Douglas County south of a line beginning on the Douglas/Jefferson border to a point on the Douglas/Elbert boundary, this line being parallel to an east-west line drawn through exit 172 of Interstate 25; and

(E)
to the use of no more than four (4) wheelchair accessible vehicles with a capacity of not less than six (6) passengers at one time. 

11. To be acceptable, the proposed amendment must be restrictive in nature, must be clear and understandable, and must be administratively enforceable.  Both the contract carrier permit and any restriction on that permit must be unambiguous and must be contained wholly within the authority granted.  Both must be worded so that a person will know, from reading the contract carrier permit and without having to resort to any other document, the exact extent of the authority and of each restriction.  Clarity is essential because the scope of a contract carrier permit must be found within the four corners of the authority, which is the touchstone by which one determines whether the operation of a contract carrier is within the scope of its 
Commission-granted authority.  

12. The Corrected Stipulation resolves the first two issues the ALJ identified in the Interim Order Rejecting Stipulation.  However, because the proposed amendment still requests authority to provide “non-medical transportation (NEMT),” the proposed amendment remains both vague and not restrictive.  As stated in Decision No. R13-0699-I, the original Application was limited to providing non-emergent medical transportation (NEMT), but the amendment proposes that “non-medical transportation (NEMT) services” be provided.  The parties’ reference to NEMT service as being non-medical transportation service creates an ambiguity because NEMT is not an acronym for non-medical transportation.  And, to the extent that the parties did intend to amend the Application from non-emergent medical transportation to non-medical transportation, such an amended is not restrictive.  

13. For the forgoing reasons, the ALJ rejects the Stipulation. 

14. The ALJ will schedule the matter for a hearing on the original Application unless the parties file another revised Stipulation on or by June 19, 2013.  The ALJ may also revise the prior procedural schedule with respect to disclosures.  

II. ORDER
A. It Is Ordered that:
1. The “Corrected American Transit Express, LLC, Colorado Cab Company, LLC, and Colorado Springs Transportation LLC’s Stipulation, Motion for Approval of Restrictive Amendments, Conditional Withdrawal of Interventions and Waiver of Response Time” proposed by the parties is rejected. 

2. This Order is effective immediately. 
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MELODY MIRBABA
________________________________
                     Administrative Law Judge
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