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I. STATEMENT  

1. On March 13, 2013, Broadway Express LLC (Broadway Express or Applicant) filed an Application for New Permanent Authority to Operate as a Contract Carrier of Passengers by Motor Vehicle for Hire (Application).  That filing commenced this docket.  

2. On March 25, 2013, the Commission issued its Notice of Application Filed (Notice) in this proceeding (Notice at 4); established an intervention period; and established a procedural schedule.  On May 2, 2013, Decision No. R13-0519-I vacated that procedural schedule.  

3. On April 23, 2013, MKBS, LLC, doing business as Metro Taxi and/or Taxis Fiesta and/or South Suburban Taxi (Metro Taxi), timely intervened as of right and is a party in this proceeding.  Metro Taxi opposes the Application and is represented by counsel.  
4. On April 24, 2013, Colorado Cab Company LLC, doing business as Denver Yellow Cab (Denver Yellow Cab), timely intervened as of right and is a party in this proceeding.  Denver Yellow Cab opposes the Application and is represented by counsel.  
5. On April 24, 2013, Colorado Springs Transportation, LLC, doing business as Yellow Cab Company of Colorado Springs (Colorado Springs Yellow Cab), timely intervened as of right and is a party in this proceeding.  Colorado Springs Yellow Cab opposes the Application and is represented by counsel.  
6. On April 24, 2013, Shamrock Taxi of Fort Collins, Inc. (Shamrock Taxi), timely intervened as of right and is a party in this proceeding.  Shamrock Taxi opposes the Application and is represented by counsel.  

7. Colorado Springs Yellow Cab, Denver Yellow Cab, Metro Taxi, and Shamrock Taxi, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  

8. On May 1, 2013, by Minute Order, the Commission deemed the Application complete as of that date.  

9. On May 1, 2013, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  
10. On June 5, 2013, by Decision No. R13-0673-I, the ALJ scheduled the evidentiary hearing in this matter for July 25, 2013 and established a procedural schedule for this docket.  

II. findings and conclusion  

11. For the reasons discussed below, the ALJ finds and concludes that, by its inaction, Applicant has evidenced no interest in pursuing the Application.  By this Decision, the ALJ will dismiss the Application without prejudice.   

A. Applicant’s Failure to Obtain Legal Counsel.  

12. Rule 4 Code of Colorado Regulations (CCR) 723-1-1201(a)
 requires a party in an adjudication before the Commission to be represented by an attorney except that, pursuant to Rule 4 CCR 723-1-1201(b)(II) and as relevant here, an individual may appear without an attorney to represent the interests of a closely-held entity, as provided in § 13-1-127, C.R.S.  The Commission has held that, unless an exception applies, a party must be represented by counsel in an adjudication.  In addition, the Commission has held that, if a party does not establish that an exception applies to it, there are two consequences:  first, any filing made by a non-attorney on behalf of the party is void and of no legal effect; and, second, the party must have an attorney in order to participate in a hearing, in a prehearing conference, or in an oral argument.  

13. This is an adjudication before the Commission.  

14. Broadway Express is a Colorado limited liability company, is a party in this matter, and is not represented by an attorney in this proceeding.  

15. By Decision No. R13-0519-I at ¶ 16 and Ordering Paragraph No. 5, the ALJ ordered Applicant either to obtain legal counsel for this proceeding or to show cause why it should be permitted to proceed in this matter without legal counsel.  If Applicant chose to retain counsel, its counsel was to enter an appearance no later than May 17, 2013.  If Applicant chose to show cause, it was to make its show cause filing no later than May 17, 2013.  

16. Decision No. R13-0519-I contained the following advisements:  


Broadway Express is advised, and is on notice, that if it fails either to show cause or to have its attorney file an entry of appearance as required by this Order, the ALJ will issue a subsequent Order that requires Broadway Express to obtain legal counsel in this case.  


Broadway Express is advised, and is on notice, that if the ALJ issues a subsequent Order that requires Broadway Express to obtain legal counsel and if Broadway Express fails to obtain an attorney in this case when ordered to do so, the ALJ will dismiss the Application without prejudice.  

Id. at ¶¶ 19-20 (bolding in original).  Ordering Paragraph No. 12 holds the Parties 
to the advisements in Decision No. R13-0519-I.  
17. On May 2, 2013, by first-class mail, the Commission mailed Decision 
No. R13-0519-I to the address for Broadway Express stated on the Application at 1.  As of the date of this Decision, Decision No. R13-0519-I has not been returned to the Commission as undeliverable.  Applicant is presumed to have received Decision No. R13-0519-I.  

18. No attorney entered an appearance on behalf of Broadway Express.  Broadway Express did not request additional time within which to obtain counsel.  

19. Broadway Express did not respond to the order to show cause (i.e., Decision No. R13-0519-I).  Broadway Express did not request additional time within which to respond to the order to show cause.  

20. Broadway Express failed to comply with, or to respond to, the Decision 
No. R13-0519-I requirement that Broadway Express either obtain legal representation or show cause.  That failure to comply with, or to respond to, Decision No. R13-0519-I was unexplained and unexcused.  Broadway Express was advised of the consequences of failure to comply or to respond.  

21. Although given reasonable opportunity to do so, Broadway Express did not establish that it comes within the Rule 4 CCR 723-1-1201(b)(II) exception.  
22. On May 24, 2013, by Decision No R13-0630-I and pursuant to Rule 4 CCR 
723-1-1201(a), the ALJ found that Broadway Express must be represented by an attorney in this case.  The ALJ ordered Broadway Express to obtain an attorney to represent it in this matter and ordered Broadway Express’s attorney to enter, no later than June 7, 2013, an appearance in this proceeding.  

23. Decision No. R13-0630-I contained the following advisements:  


Broadway Express is advised, and is on notice, that it is not permitted to proceed in this case without an attorney who is admitted to practice law in, and who is in good standing in, Colorado.  

Broadway Express is advised, and is on notice, that the failure of its counsel to enter an appearance no later than June 7, 2013, as required by this Order, will result in dismissal of the Application without prejudice.  

Id. at ¶ 17-18 (bolding in original); see also Ordering Paragraphs No. 1 - No. 3 (same).  Ordering Paragraph No. 4 of Decision No. R13-0630-I holds the Parties “to the advisements in the Orders issued in this docket.”  
24. On May 24, 2013 by first class mail, the Commission mailed Decision 
No. R13-0630-I to the address for Broadway Express stated on the Application at 1.  As of the date of this Decision, Decision No. R13-0630-I has not been returned to the Commission as undeliverable.  Applicant is presumed to have received Decision No. R13-0630-I.  

25. In Decision No. R13-0673-I, the ALJ wrote:  

On May 24, 2013, by Decision No. R13-0630-I, the ALJ ordered Applicant to obtain an attorney to represent Applicant in this docket.  No later than June 7, 2013, Applicant’s counsel is to enter an appearance in this docket.  Applicant is reminded, and is on notice, that if its counsel does not enter an appearance on or before June 7, 2013, the ALJ will dismiss this docket without prejudice.  Decision No. R13-0630-I at Ordering Paragraph No. 3.  
Id. at ¶ 17 (bolding in original).  

26. On June 5, 2013 by first class mail, the Commission mailed Decision 
No. R13-0673-I to the address for Broadway Express stated on the Application at 1.  As of the date of this Decision, Decision No. R13-0673-I has not been returned to the Commission as undeliverable.  Applicant is presumed to have received Decision No. R13-0673-I.  
27. As of the date of this Decision, no attorney has entered an appearance in this docket on behalf of Applicant.  

28. As of the date of this Decision, Applicant has not requested additional time within which to obtain legal counsel.  

29. Despite clear advisements of the consequences should it fail to have legal counsel, Applicant elected not to obtain legal counsel in this matter.  Broadway Express’s failure to comply with, or to respond to, Decision No. R13-0630-I is unexplained and unexcused.  Thus, in accordance with the advisements in Decision No. R13-0630-I at ¶ 18 and Ordering Paragraph No. 3 and in Decision No. R13-0519-I at ¶ 20, the ALJ finds and concludes that Applicant’s failure to obtain counsel in this matter warrants dismissal of the Application without prejudice.  

B. Applicant’s Inability to Meet Burden of Proof.  

30. As the party seeking contract carrier authority, Applicant bears the burden of proof in this case.  The burden of proof is preponderance of the evidence.  Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 4 CCR 723-1-1500.  
31. In Decision No. R13-0630-I at ¶ 7 and in Decision No. R13-0519-I at ¶ 12, the ALJ advised Applicant that, pursuant to Rule 4 CCR 723-1-1201(a), Applicant must have an attorney unless it establishes that it meets the requirements of Rule 4 CCR 723-1-1201(b).  The ALJ also advised Applicant that, without an attorney, Applicant cannot make valid filings and cannot participate in a hearing, in a prehearing conference, or in an oral argument.  Id. 

32. Despite these advisements and despite having reasonable opportunity to obtain counsel, Applicant elected not to obtain legal counsel in this matter.  Thus, Applicant is barred from participating in the evidentiary hearing.  

33. Because it cannot participate in the evidentiary hearing, Broadway Express cannot offer testimonial or documentary evidence in support of its Application and, thus, cannot meet its burden of proof.  The ALJ finds and concludes that, because Broadway Express cannot meet its burden of proof, dismissal of the Application without prejudice is warranted.  

C. Applicant’s Failure to Make Required Filings and to Respond to Orders.  

34. By Decision No. R13-0519-I at ¶ 22 and Ordering Paragraph No. 9, the ALJ ordered Applicant to consult with the Intervenors and to file, no later than May 24, 2013, a proposed procedural schedule and hearing dates that was acceptable to the Parties.  

35. On May 2, 2012, the Commission served Decision No. R13-0519-I on Applicant.  The Order has not been returned to the Commission, and Applicant is presumed to have received the Order.  

36. Applicant neither made the required filing nor requested additional time within which to make the filing.  

37. On May 24, 2013, Colorado Springs Yellow Cab, Denver Yellow Cab, and Shamrock Taxi filed a Proposed Procedural Schedule.  In that filing, counsel represented that he “attempted to contact Applicant with regard to the procedural schedule but was unsuccessful as of the time” the Proposed Procedural Schedule was filed.  Proposed Procedural Schedule at 1.  

38. Broadway Express did not respond to Decision No. R13-0519-I.  Broadway Express apparently did not respond to the attempt to discuss the procedural schedule and hearing dates for this docket.  Broadway Express did not respond to the Proposed Procedural Schedule after it was filed.  
39. By Decision No. R13-0673-I, the ALJ adopted the Proposed Procedural Schedule.  In that Order, the ALJ scheduled the evidentiary hearing for July 25, 2013 and established a procedural schedule for this proceeding.  

40. Given that Applicant cannot present evidence during, or otherwise participate in, a hearing, the ALJ finds that that the July 25, 2013 evidentiary hearing is unnecessary.  Given that Applicant cannot make filings in this docket, the ALJ finds that that the procedural schedule also is unnecessary.  By this Order, the ALJ will vacate the July 25, 2013 hearing and the procedural schedule.  

41. Applicant has not made a filing in response to Decision No. R13-0519-I.  In addition, Applicant has not complied with either Decision No. R13-0519-I or Decision 
No. R13-0630-I with respect to legal counsel.  Applicant also ignored the reminder contained in Decision No. R13-0673-I at ¶ 7.  Finally, Applicant has made no filing in this docket since it filed the Application that commenced this proceeding on March 13, 2013.  

42. Broadway Express has evidenced little or no interest either in pursuing the requested contract carrier permit or in continuing with this case.  The ALJ finds and concludes that, to conserve the resources of the Commission and the Parties and given the totality of the circumstances, dismissal of the Application without prejudice is warranted.  

43. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

III. ORDER 

A. The Commission Orders That: 

1. Consistent with the discussion above, the application filed on March 13, 2013 by Broadway Express LLC is dismissed without prejudice.  
2. The evidentiary hearing scheduled for July 25, 2013 is vacated.  

3. The procedural schedule established in Decision No. R13-0673-I is vacated.  

4. Docket No. R13A-0181BP is closed.  

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

7. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  





10

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












