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I. statement
1. On August 1, 2012, the Regional Transportation District (RTD) filed an application to construct new commuter rail tracks under the existing grade separation at Wewatta Street and construction of pier protection around several piers and a protective barrier along the sides of the Wewatta Street structure, National Inventory No. 914807K, in the City and County of Denver (Application).  

2. Notice of the Application was provided by the Commission to all interested parties pursuant to § 40-6-108(2), C.R.S., on August 10, 2012.

3. On September 5, 2012, the BNSF Railway Company (BNSF) filed an Entry of appearance and Notice of Intervention in this matter.  While BNSF intervenes in the Application, it does not oppose it.

4. On September 7, 2012, the City and County of Denver (Denver) filed its Notice of Intervention as of Right.  While Denver agrees in concept to the installation of a protective barrier, it does not agree with the proposed design and requests clarification of additional aspects including, but not limited to, the new bridge loads and connection issues.  Denver also takes the position that RTD should maintain the protective barrier.

5. By Interim Decision No. C12-1094-I issued September 20, 2012, the Commission deemed the Application complete and referred the matter to an Administrative Law Judge (ALJ) for disposition.  In addition, the Commission granted the interventions of BNSF and Denver.  The matter was subsequently assigned to the undersigned ALJ.

6. By Interim Decision No. R12-1176-I issued October 11, 2012, a pre-hearing conference was set in this proceeding for October 17, 2012.  By motion of BNSF, granted by Interim Decision No. R12-1189-I issued October 15, 2012, the pre-hearing conference was rescheduled for October 22, 2012.  Based on discussions at the pre-hearing conference, an evidentiary hearing was scheduled for December 17, 2012 and adopted by Interim Decision No. R12-1216-I issued October 22, 2012.  

7. On November 29, 2012, RTD filed a Motion to Permit Construction of Crossing Elements Pending Completion of Proceedings, to Request Bifurcation of Proceedings, and to Continue Hearing (Motion).  In the Motion, RTD sought to bifurcate the proceedings to allow for construction of the elements of the crossing with the exception of the protective barrier, to which Denver has objected.  RTD proposed that the Commission approve the remainder of the crossing project except for the construction of the protective barrier in order to allow construction to begin.  RTD represented that due to construction sequencing of the East Corridor, it was critical to the opening of the East Corridor for revenue service that RTD be able to maintain the existing construction schedule and sequence with the order of construction of the crossings maintained.  

8. RTD represented that neither BNSF nor Denver objects to any other element of the crossing.  The sole issue was Denver’s concerns regarding the protective barrier.  RTD stated that it would continue to work with Denver on the details of the protective barrier and upon agreement on the design and details, RTD would amend the Application to reflect the agreement with Denver. RTD further represented that the protective barrier was easily segregated from the remainder of the crossing work and that the final design and construction of the protective barrier could be reasonably added to the crossing work either during or after construction of the other elements of the crossing with little to no duplication of effort.  

9. A hearing on RTD’s motion was held on December 17, 2012, which was originally scheduled as the evidentiary hearing date.  At the hearing, BNSF indicated that it had no objection to RTD’s motion.  Denver also had no objections to the motion and indicated that it was working with RTD and expected to have a resolution to the protective barrier issue shortly after the December 17, 2012 hearing.  In addition, if the Motion was granted, RTD stated that it would waive the 210-day time limit within which a Commission Decision must be entered. 

10. RTD was advised that it bore the risk that the final Decision in this matter could affect construction and track placement possibly requiring RTD to make necessary modifications upon issuance of a final Decision.  Legal counsel for RTD indicated that RTD understood the risk and was willing to go forward with its Motion.

11. By Interim Decision No. R13-0086-I, good cause was found to grant RTD’s Motion.  RTD was allowed to begin construction on all elements of the Wewatta Street grade separated crossing with the exception of the protective barriers.

12. The Interim Decision also provided that at such time that RTD and Denver reach agreement on the design and construction of the protective barriers, the parties were to notify the Commission of the agreement and request that construction of the protective barriers be approved.  The ALJ assumed and noted that it was expected that RTD and Denver would move diligently and expeditiously to resolve the protective barrier issues.

13. Interim Decision No. R13-0086-I was issued on January 15, 2013.  Nearly six months have passed and it appears that RTD and Denver have yet to reach an agreement on the protective barrier at issue in this matter.  Therefore, it is appropriate to schedule a status conference in order to determine the issues preventing resolution of this matter.  As such, a status conference will be scheduled for Monday July 8, 2013.  

II. order

A. It Is Ordered That:

1. A status conference in this matter is scheduled as follows:

DATE:

July 8, 2013

TIME:

2:00 p.m.

PLACE:
Hearing Room


Colorado Public Utilities Commission


1560 Broadway, Suite 250


Denver, Colorado

2. This Decision is effective immediately.
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ATTEST: A TRUE COPY
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________
                     Administrative Law Judge
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