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I. STATEMENT  
A. Background

1. On March 4, 2013, La Plata Electric Association, Inc. and Empire Electric Association, Inc., acting on behalf of themselves and their members; White River Electric Association, Inc., acting on behalf of itself and its members; the Rural Electric Consumer Alliance, which consists of BP America Production Company, Encana Oil & Gas (USA), Inc., Enterprise Products Operating LLC, and ExxonMobil Power and Gas Services Inc., on behalf of ExxonMobil Production Company, a division of Exxon Mobil Corporation; and Kinder Morgan CO2 Company, L.P. (collectively, Complainants), pursuant to 4 Code of Colorado Regulations 723-1-1302 of the Commission’s Rules of Practice and Procedure, filed a Formal Complaint which initiated this proceeding.

2. On March 15, 2013, Commission Director Mr. Doug Dean served Tri-State Generation and Transmission Association, Inc. (Respondent) with an Order to Satisfy or Answer requiring it to satisfy the matters in the Complaint or answer the Complaint in writing within 20 days from service upon Respondent of the Order.  In addition, Respondent was served with an Order Setting Hearing and Notice of Hearing.  That Order set this matter for an evidentiary hearing on May 22, 2013.

3. On March 21, 2013, at its regular Weekly Meeting, the Commission, by minute entry, referred this Formal Complaint to an Administrative Law Judge (ALJ).  The matter was subsequently assigned to the undersigned ALJ.

4. On April 4, 2013, Respondent filed a Motion to Dismiss Formal Complaint (Motion to Dismiss) asserting claims including that the Commission is without jurisdiction to hear this Formal Complaint under several theories including: Commerce Clause claims; that the Commission has never regulated Respondent’s rates and the Commission’s rules have recognized that fact for a period of time; that the Formal Complaint fails to comply with the process required by statute; and that Respondent has not violated any statute or Commission rule.  Respondent also raises a standing issue, arguing that the industrial Complainants lack standing to bring the Formal Complaint and the Complainant Member Systems lack standing to assert Claims Three and Four of the Formal Complaint.

5. On April 10, 2013, Complainants filed a Motion to Strike Tri-State’s Motion to Dismiss Formal Complaint (Motion to Strike).  The Motion to Strike was denied by Interim Order No. R13-0473-I, issued April 23, 2013.  

6. On April 30, 2013, Complainants filed their Response in Opposition to Respondent’s Motion to Dismiss noting that the Motion to Dismiss contained nearly 11 pages of factual background as support for its Motion to Dismiss.  Complainants disputed the facts underlying Respondent’s Motion to Dismiss and asserted that as a result of these (and other) disputed facts contained in Respondent’s Motion to Dismiss, an evidentiary hearing should be conducted since facts relating to the Commission’s jurisdiction contained in the Motion to Dismiss are in dispute.

7. By Interim Order No. R13-0473-I, it was agreed that a limited evidentiary hearing should be conducted when jurisdictional facts in a proceeding are in dispute.  It was found appropriate to hold a limited evidentiary hearing on June 5, 2013 in order to take evidence and testimony on the disputed facts concerning the Commission’s jurisdiction to hear this Formal Complaint with Complainants carrying the burden of proof.  

8. A procedural schedule was established that required the parties to file by May 29, 2013, the names of the witnesses each party intends to call, as well as a brief summary of each witness’s testimony.  The limited evidentiary hearing was scheduled for June 5, 2013.

9. On May 29, 2013, Complainants filed an Unopposed Motion to Vacate Procedural Schedule and Establish New Procedural Schedule (Unopposed Motion).  Complainants state that the parties have conferred extensively to arrive at a schedule that takes into consideration Complainants’ and Respondent’s respective interests in this matter.  The parties propose a 
two-part schedule.  The first part addresses a proposed schedule regarding the limited evidentiary hearing on the disputed issues surrounding Respondent’s Motion to Dismiss on jurisdictional grounds, while the second part proposes a procedural schedule for an evidentiary hearing on the merits of the Formal Complaint.  The second part of the procedural schedule is contingent on a decision that denies in whole, or in part, the Motion to Dismiss allowing one or more of the claims to go forward, or the absence of a decision that suspends the procedural schedule pending resolution of any review of the Decision by any party on the Motion to Dismiss.

10. The proposed procedural schedule for the Motion to Dismiss is as follows:

Complainants’ pre-filed direct testimony due



June 12, 2013

Respondent’s pre-filed answer testimony due


July 5, 2013

Complainants’ pre-filed rebuttal testimony due


July 19, 2013

Limited evidentiary hearing on disputed facts


July 29-31, 2013

11. Discovery is proposed as follows.  Response time to discovery related to direct and answer testimony is to be seven calendar days.  Discovery related to rebuttal testimony is to be five calendar days.  Additional procedures to be incorporated include the following.  The 
cut-off date to propound discovery related to direct testimony is the date answer testimony is due.  The cut-off date to propound discovery related to answer testimony is the date rebuttal testimony is due, and the cut-off date to propound discovery related to rebuttal testimony is July 24, 2013.

12. The parties also proposed a date for a decision on the jurisdictional question of August 16, 2013.  While the proposed procedural and discovery schedule will be adopted, the proposed date for a Decision will not be adopted.  The ALJ will strive to issue a decision as soon as practicable (and as close to the proposed date as practicable); however, the specific date will depend on a number of factors including the amount of testimony both pre-filed and oral which must be reviewed, the research and analysis of the jurisdictional issue in a legal context that will be required, as well as the ALJ’s caseload.  

13. As regards the second part of the proposed schedule, it will not be adopted at this time.  While the parties’ cooperation to arrive at a proposed schedule is greatly appreciated, the concern is that a number of factors would most likely impede adherence to that schedule such as a stay of the proceedings pending Commission or judicial review of a Decision on the Motion to Dismiss; the date the Decision is actually issued; as well as the caseload and hearing schedule of the ALJ (and assigned Advisors) which is a moving target at best.  In all likelihood, the proposed procedural schedule on the Formal Complaint would at some point have to be unwound and reset.  Consequently, the proposed procedural schedule for the Formal Complaint will not be adopted.

14. Complainants also request that the Motion to Vacate and Reschedule Evidentiary Hearing filed by Respondent on May 24, 2013 be superseded by this Unopposed Motion.  Complainants represent that Respondent supports this treatment of its motion.  Finally, Complainants’ request that the limited evidentiary hearing set for June 5, 2013 be vacated.  

15. Good cause is found to grant the relief requested by Complainants by vacating the limited evidentiary hearing scheduled for June 5, 2013, adopting the procedural schedule for a limited evidentiary hearing on the disputed facts surrounding Respondent’s Motion to Dismiss as discussed above, and noting that this Unopposed Motion supersedes Respondent’s previous motion filed on May 24, 2013.  In addition, response time to the Unopposed Motion is waived.
II. ORDER  
A. It Is Ordered That:  
1. Complainants’ Unopposed Motion to Vacate Procedural Schedule and Establish New Procedural Schedule (Unopposed Motion) is granted in part consistent with the discussion above.

2. The limited evidentiary hearing scheduled for June 5, 2013 is vacated.

3. The proposed procedural schedule for the limited evidentiary hearing on the disputed facts surrounding the jurisdictional question as set out above in Paragraph No. 10 is adopted.

4. The proposed discovery schedule for the limited evidentiary hearing on the disputed facts surrounding the jurisdictional question as set out above in Paragraph No. 11 is adopted. 

5. A limited evidentiary hearing as described above is scheduled as follows:

DATES:
July 29 through 31, 2013

TIME:

9:00 a.m. each day

PLACE:
Hearing Room


Colorado Public Utilities Commission


1560 Broadway, Suite 250


Denver, Colorado 80202

6. The Motion to Vacate and Reschedule Evidentiary Hearing filed by Respondent on May 24, 2013 is superseded by this Interim Decision.

7. Response time to the Unopposed Motion is waived.

8. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________
                     Administrative Law Judge
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