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I. STATEMENT 
1. This docket concerns Civil Penalty Assessment Notice (CPAN) No.98343 104384 issued by Public Utilities Commission Staff (Staff) onAugust 8, 2011 August 24, 2012 against Kenneth Marley, individually, and in his capacity as owner and operator of Denver Small Moves LLC and Denver Small Moves, LLC (Denver Small Moves) (collectively, Respondent).  The CPAN assessed Respondent a total penalty of $15,427.50 for six violations of Colorado law and Commission rules, including an additional 10 percent surcharge.  See Hearing Exhibit 11. That action commenced this proceeding.  

2. On January 16, 2013, the Commission referred this matter to an administrative law judge (ALJ) for disposition.   

3. By Decision No. R13-0198-I, the ALJ scheduled a hearing on the CPAN for April 4, 2013 at 9:00 a.m.  

4. At the assigned time and place, the undersigned ALJ called the matter for hearing.  Staff appeared through counsel.  Respondent failed to appear.  The hearing was recessed until 9:20 a.m. in order to provide Respondent a further opportunity to appear.  At that time, still no Respondent had appeared. 
5. The hearing was held without Respondent’s presence. During the course of the hearing, Hearing Exhibits 1 through 12 were identified, offered, and admitted into evidence.  Mr. Anthony Cummings testified in support of the allegations contained in CPAN No. 104384.  

6. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. FINDINGS OF FACT, DISCUSSION, AND CONCLUSIONS

7. Mr. Marley is the sole owner of Denver Small Moves.   Hearing Exhibits 2, 3, and 10. 

8. Denver Small Moves was an authorized household mover in the past with valid a permit issued by the Public Utilities Commission (PUC or Commission), that is, Permit No. HHG-00305.  Hearing Exhibit 2.   However, that authority was revoked prior to all times related to the within proceeding.  Hearing Exhibit 6.  

9. Mr. Cummings is a Criminal Investigator for the Commission. As part of his duties, he verifies regulatory compliance of household good movers with applicable Commission rules and Colorado law.  
10. On July 19, 2012, Mr. Cummings received a complaint from Stout Street Clinic (Stout Street) through its representative, Roz Wheeler-Bell, R.N., B.S.N concerning Respondent.  This Complaint prompted Mr. Cummings’s investigation into Respondent. 

11. Stout Street informed Mr. Cummings that it hired and paid Respondent to move the personal effects and property for one of its clients in June, 2012.  Stout Street alleged that goods were damaged during the move.  When Stout Street contacted the Office of Consumer Affairs to gather insurance information, it learned that Respondent did not have a valid permit issued by the Commission. 

12. Stout Street provided Mr. Cummings with an estimate dated June 4, 2012, that Respondent gave for the move (Stout Street estimate).  Hearing Exhibit 1.  The Stout Street estimate indicates a pick up address, drop off address, second drop off address for “transportation of household belongings” and lists the “total amount due” as $425.00.  Id.  It also lists Respondent’s address as P.O. Box 12214 Denver, CO 80212 with a telephone number of (720) 810-6821.   Id.   Respondent performed the move on June 18, 2012.  Id.  
13. Mr. Cummings continued his investigation by checking the PUC Integrated Files Management System (IFMS) to determine if Respondent had an active household goods mover authority.  

14. Mr. Cummings discovered that in August 2010, a complaint was filed against Respondent for operating without a permit.
  Another Criminal Investigator for the Commission, Mr. Opeka, handled this investigation under Complaint No. 95836.  Mr. Opeka warned Respondent that it could not operate without a permit.
  Subsequent to this Complaint, Respondent obtained a permit. 

15. In particular, Respondent obtained a household goods mover permit that was valid from August 31, 2010 to August 31, 2011, Registration No. HHG-0305.  Hearing Exhibit 2.  The application for Respondent’s permit (initial application or application), lists “Ken Marley” in the location designated for “Applicant’s or Registrant’s name, name of sole proprietor, or each general partner, or corporation, LLC, LP, LLP or LLLP.”  Hearing Exhibit 2.  No other individual’s name is listed on the application.  Id. The application provides P.O. Box 12214, Denver, CO 80212 as the mailing address and (720) 810-6821 as the telephone number.  Id.  The permit was issued to Denver Small Moves at the address listed on the application.  

16. Respondent submitted a Renewal Application for Permit #HHG-00305 (renewal application), which was approved, validating the permit from August 30, 2011 to August 30, 2012.  Hearing Exhibit 3.  The renewal application includes the same P.O. Box and telephone number reflected in the initial application.  Hearing Exhibits 2 and 3.  It also states that “Ken Marley” is the owner of Denver Small Moves and designates “Ken Marley” as Denver Small Moves’ agent.  Hearing Exhibit 3.  No other person is named on the renewal application.  Id. 
17. The address and telephone number on Respondent’s initial and renewal applications is identical to the address and telephone number on the Stout Street estimate.  Hearing Exhibits 1 to 3.  Moreover, Denver Small Moves’ Periodic Report (the Periodic Report) filed with the Secretary of State lists the same P.O. Box on the initial and renewal application and Stout Street estimate as the principal office and registered agent’s address.  Hearing Exhibit 10.   

18. Mr. Marley is the only individual associated with Denver Small Moves in its Articles of Incorporation (Articles) and Periodic Report filed with the Secretary of State.  Id.  He is the registered agent and the only person noted in the Articles as having formed the limited liability company.  Id. 
19. On January 5, 2012, the Commission revoked Denver Small Moves’ permit number. HHG-00305 for failing to keep a currently effective Certificate of Insurance showing financial responsibility on file with the Commission.  Hearing Exhibit 6. 

20. On August 1, 2012, Mr. Cummings located and printed information from a website for Denver Small Moves.  Hearing Exhibit 7.  The website displayed Respondent’s revoked permit number HHG-00305, as well as the same telephone number listed in the Stout Street estimate, and Respondent’s initial and renewal application.  Hearing Exhibits 1 to 3 and 7.  The website posted photographs of at least one moving truck, with “Denver Small Moves” and the same telephone number found in Hearing Exhibits 1 to 3 and 8 imprinted on the side of the truck.  Hearing Exhibit 7.   Respondent’s website claims that Respondent is “licensed, insurance and registered with the PUC.”  Id.  

21. Also on August 1, 2012, Mr. Cummings located and printed a posting on Craigslist (the posting) for Denver Small Moves.  Hearing Exhibit 8.  The posting twice markets Denver Small Moves as “licensed and insured.”  The posting offers to move customers with “same day service” using a 16 foot or 26 foot truck.  Id. The same telephone number included in Exhibits 1 to 3 and 7 is listed in the posting.  The posting also shows a photograph of at least one moving truck, with “Denver Small Moves” and the same telephone number imprinted on the side of the truck.  Hearing Exhibit 8.  

22. On August 2, 2012, at approximately 10:30 a.m., Mr. Cummings placed a phone call to the telephone number listed on the posting.  A male who identified himself as “Tim” answered the telephone and indicated he was with Denver Small Moves.  Mr. Cummings asked Tim to give him an estimate of how much it would cost to move some personal property to a storage area located at E-470 and Jewell.  Tim indicated it would cost approximately $300 to move the items to the storage facility.  Tim also stated that the price included two movers, a 16 foot truck, blankets, shrink wrap, and fuel charge.    

23. Mr. Cummings investigated the telephone number listed for Respondent on the initial application, renewal application, website, Craigslist posting, and the Stout Street estimate. See Hearing Exhibits 1 to 3 and 7 to 8.   By use of a database available to law enforcement officials, Mr. Cummings discovered that the phone number belongs to Mr. Marley.
  Hearing Exhibit 9.  Denver Small Moves was not associated with the phone number in the database.  Id.  The database also included two addresses associated with the same telephone number and Mr. Marley.  Id.  Both of the addresses are associated with Denver Small Moves in its filings with the Secretary of State.  Hearing Exhibit 10. 
On August 24, 2012, Mr. Cummings issued the CPAN to Respondent.  Hearing Exhibit 11.  Mr. Cummings tendered the CPAN to Respondent by certified mail to the address 

24. listed in Respondent’s initial and renewal applications, insurance forms E, H, and K, the Stout Street estimate and the Periodic Report; that is, P.O. Box 12214, Denver, CO 80212.
  Hearing Exhibits 1 to 6, 10, and 12. The certified mail was not claimed.  Hearing Exhibit 12. 

25. Staff recommends that the maximum amount listed in the CPAN be assessed and that a cease and desist order be issued against the Respondent. 

26. Commission enforcement personnel have authority to issue CPANs under 
§ 40-7-116, C.R.S.  That statute provides that the Commission has the burden of demonstrating a violation by a preponderance of the evidence.  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its 
non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole, slightly tips in favor of that party.  The ALJ finds that Staff has met this burden of proof for each count charged.
27. Section 40-10.1-502(1)(a), C.R.S., provides that no person shall operate, offer, or advertise services as a mover upon the public highways of this state in intrastate commerce without first being registered with the Commission.  As part of the registration process, the mover must, among other things, submit proof that it has in place the insurance coverage required by § 40-10.1-502(3), C.R.S.  That statute requires that movers maintain motor vehicle liability, general liability, and cargo insurance policies in certain specified minimum amounts and that they maintain adequate written documentation with the Commission that such insurance is in place.  See, § 40-10.1-107, C.R.S., and Rule 6007 of the Commission’s Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6.  
28. A “mover” is defined by § 40-10.1-101(12), C.R.S., as any person who engages in the transportation or shipment of household goods.  Household goods are defined by 
§ 40-10.1-101(8), C.R.S., as, among other things, the personal effects and property used or to be used in a dwelling. 
29. The testimony and exhibits admitted into evidence at the hearing established that on August 2, 2012 in the phone conversation with Mr. Cummings, Respondent offered services as a mover upon the public highways of this state in intrastate commerce without first obtaining a registration with the Commission in violation of § 40-10.1-502(1)(a), C.R.S., and Rule 6602, 4 CCR 723-6 (Count 1).  Supra, ¶¶ 19 and 22.

30. Staff has shown that through its website and Craigslist posting, Denver Small Moves advertised as a mover upon the public highways of this state in intrastate commerce without first obtaining a registration with the Commission in violation of § 40-10.1-502(1)(a), C.R.S., and Rule 6602, 4 CCR 723-6 (Count 2).  Supra, ¶¶ 19-21.

31. The evidence established that on June 18, 2013, Respondent performed services as a mover upon the public highways of this state in intrastate commerce without first obtaining a registration with the Commission in violation of § 40-10.1-502(1)(a), C.R.S., Rule 6602, 4 CCR 723-6.  Supra, ¶¶ 10-12 and 19.

32. Respondent was engaged as a mover at such times when it performed moving services.  Therefore, on the date in question, Respondent was subject to the registration, insurance, and documentation requirements set forth in Rule 6007 4 CCR 723-1.
33. Based upon the uncontroverted evidence, Staff has shown that Respondent operated without proper motor vehicle liability insurance (Count 3), and without proper cargo liability insurance (Count 4) at the time of the June 18, 2012 move.  Supra, ¶¶ 10-12 and 19.

34. Staff has demonstrated that Respondent failed to file the appropriate documentation of required insurance coverage with the Commission (Counts 5 and 6). 

35. Having found the above violations of the cited regulations, it is necessary to determine the amount of the civil penalty to be assessed for these violations and against whom the penalty should be assessed.  
36. Section 40-7-112(3), C.R.S., provides in pertinent part, that an “owner or other person allowing a driver to operate a motor vehicle upon a highway in violation of a statute or rule for which a civil penalty may be imposed...is subject to the civil penalties provided in section 40-7-113 if he...knows or has reason to know that the driver is engaged in a violation.” 

37. The uncontroverted evidence established that Mr. Marley is the sole owner and forming member of Denver Small Moves, LLC.  Supra, ¶¶ 15-19.   The ALJ finds that Mr. Marley is an individual doing business as Denver Small Moves.  The ALJ finds that Mr. Marley knew or had reason to know that Denver Small Moves was operating in violation of each of the violations charged in the CPAN.  

38. The Staff properly gave notice of the CPAN to Respondent pursuant to 
§ 40-7-116, C.R.S. 
   Hearing Exhibits 10 and 12; supra, ¶24.   

39. Consequently, a civil penalty shall be assessed against Mr. Marley and Denver Small Moves jointly and severally. 

40. Section 40-7-113, C.R.S., authorizes the Commission to consider aggravating or mitigating circumstances surrounding particular violations in order to fashion a penalty assessment that promotes the underlying purpose of such assessments. 
41. In accordance with Rule 1302(b), Rules of Practice and Procedure: 

[T]he Commission may impose a civil penalty, when provided by law, after considering evidence concerning…the following factors:

(I)
The nature, circumstances, and gravity of the violation;

(II)
The degree of the respondent's culpability;

(III)
The respondent's history of prior offenses;

(IV)
The respondent's ability to pay;

(V)
Any good faith efforts by the respondent in attempting to achieve compliance and to prevent future similar violations;

(VI)
The effect on the respondent's ability to continue in business;

(VII)
The size of the business of the respondent; and

(VIII)
Such other factors as equity and fairness may require. 

Rule 1302(b) of the Rules of Practice and Procedure, 4 CCR 723-1.

42. The ALJ finds that Respondent should be assessed a civil penalty for the proven violations detailed in Counts 1 through 6.  The maximum civil penalty for these violations is $15,427.50, which includes a 10 percent surcharge.  
43. Respondent was aware that a permit is required to lawfully operate as a mover of household goods.  Indeed, Respondent obtained a permit after the August 2010 complaint was filed against them and maintained a valid permit for approximately one and a half years.  Hearing Exhibits 4 to 6.    

44. Likewise, Respondent was aware that Denver Small Moves must have appropriate levels of effective motor vehicle insurance and cargo insurance and that proof of insurance must be filed with the Commission.  In fact, Respondent did maintain and file proof of insurance in accordance with the Commission’s rules from August 23, 2010 until the insurance was cancelled on November 25, 2011.  Id.  Respondent’s awareness of the duty to keep a currently effective Certificate of Insurance on file with the Commission is further highlighted by the fact that another formal proceeding was initiated against Respondent to revoke the permit for failing to meet that requirement.  Hearing Exhibit 6.  And, on January 5, 2012, the Commission did revoke Respondent’s permit for that very reason.  Id.  
45. It is even more troubling that the Respondent has failed to maintain the proper liability insurance, yet claims that Denver Small Moves is insured to potential customers.  Hearing Exhibits 7 and 8.  Equally as disturbing, Respondent also claims to potential customers that Denver Small Moves has a valid permit issued by the Commission.  Id.  
46. The Respondent’s contempt for following the proper Commission regulations continued to the day of the hearing and was manifested by failing to appear for the hearing. 

47. There is no evidence of any mitigation in the instant docket.  

48. The Commission performs an important health and safety function of guaranteeing that authorized household goods movers operate in a safe manner to protect customers as well as the traveling public.  Respondent substantially disregarded responsibilities to this Commission and the public.  Respondent shall be assessed the maximum civil penalty, $15,427.50 which includes a 10 percent surcharge.

49. The ALJ finds that the civil penalty assessment described achieves the following purposes:  (a) deterring future violations, whether by other similarly situated carriers and by Respondent; (b) motivating Respondent to come into compliance with the law; and (c) punishing Respondent for its past illegal behavior.  
50. Respondent shall also be ordered to cease and desist from providing unauthorized services as a Household Goods Mover in the State of Colorado.  Respondent shall cease all such operations immediately upon the effective date of this Recommended Decision.  
51. Pursuant to § 40-6-109(2), C.R.S., the ALJ recommends that the Commission enter the following order.  

III. ORDER
A. The Commission Orders That:

1. Kenneth Marley, individually, and in his capacity as owner and operator of Denver Small Moves, LLC, and Denver Small Moves, LLC Donald Aguilar, individually, and in his capaiccty as principal of Fast Wind Moving & Delivery Services, LLC(collectively, Fast Wind or RespondentRespondent), are jointly and severally assessed a civil penalty in the amount of $14,025 in connection with Counts 1 through 6, with an additional 10 percent surcharge, for a total amount of $15,427.50.  Respondent shall pay the total assessed penalty of $15,427.50 within ten days of the effective date of this Order.
2. Respondent shall immediately cease and desist from operating as a Household Goods Mover within the State of Colorado.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MELODY MIRBABA
________________________________
                     Administrative Law Judge




� Although Mr. Cummings testified regarding the prior complaint, no documentation related to the complaint was offered into evidence. 


� The complaint was closed after Denver Small Moves obtained a permit. 


� The database is known as the CLEAR database. 


� Mr. Cummings also tendered the CPAN by certified mail to several other addresses associated with Denver Small Moves, but none were claimed.  He personally served the CPAN on a worker for Denver Small Moves, an individual named “Tim.”


�Because the ALJ finds service was proper by tendering it via certified mail to the last address Respondent provided to the Commission, the same address listed in the Periodic Report as the registered agent address, the ALJ will not address the other attempts at service. 
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