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I. STATEMENT
1. On November 15, 2012, Northern Colorado Communications, Inc. (NCCI), filed its Application for Designation as an Eligible Telecommunications Carrier (ETC) and Eligible Provider (EP) in the State of Colorado (Application).  

2. NCCI seeks designation as an ETC within CenturyLink, Inc.’s (CenturyLink) Weldona local exchange area in the State of Colorado pursuant to §§ 214 and 254 of the Telecommunications Act of 1996 and Rule 2187 of the Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations (CCR) 723-2, as well as Federal Communications Commission (FCC) Universal Service, 47 Code of Federal Regulations (C.F.R.) § 54.101, et seq..  

3. NCCI also seeks designation as an EP within CenturyLink’s Weldona local exchange area in the State of Colorado pursuant to Commission Rules 2847 and 2848; and §§ 40-15-101, 40-15-208, 40-15-501, and 40-15-502, C.R.S.

4. According to the Application, NCCI seeks ETC designation in Colorado for the purpose of offering discounted telephone service supported by the Federal Universal Service Fund’s (USF) Lifeline program to qualified Colorado low income only households, and seeks EP designation for the purpose of providing discounted telephone service supported by the Colorado Low Income Telephone Assistance Program and in order to obtain Colorado High Cost Support Mechanism (CHCSM) funds.  

II. PROCEDURAL HISTORY
5. The Commission provided notice of the application on November 15, 2012.

6. Timely interventions were filed in this matter by the Staff of the Commission (Staff); the Colorado Office of Consumer Counsel (OCC); and N.E. Colorado Cellular, Inc., doing business as Viaero Wireless (Viaero).  

7. On December 19, 2012, the Commission deemed the application complete and referred this matter to an Administrative Law Judge (ALJ) for disposition.  The matter was subsequently assigned to the undersigned ALJ.  
8. By Interim Order No. R13-0134-I issued January 28, 2013, a procedural schedule was adopted that, among other things, set an evidentiary hearing for April 24 and 25, 2013, and set a deadline for filing Closing Statements of Position of May 10, 2013.

9. Direct testimony was filed on behalf of NCCI by Mr. Terry Hendrickson, 
Mr. Jon D. Loe, and Ms. April Simmons.  A portion of Ms. Simmons’ direct testimony was deemed as confidential.  Rebuttal testimony was filed by Mr. Loe and Mr. Kevin Kelly.  A portion of Mr. Loe’s rebuttal testimony was filed as confidential.

10. Answer testimony was filed on behalf of Staff by Ms. Susan Travis and 
Ms. Pat Parker.  A portion of Ms. Parker’s answer testimony and exhibits was deemed confidential.  
11. Mr. Andrew R. Newell filed answer testimony on behalf of Viaero.  Mr. Newell filed a public version of this answer testimony, as well as a confidential version.

12. The OCC did not file written testimony or sponsor a witness.

13. Approximately 14 written comments were received by the Commission from various members of the public in support of the Application.  

14. The evidentiary hearing was convened at the scheduled date and time.  Appearances were entered by NCCI, Staff, OCC, and Viaero.  Hearing Exhibit Nos. 1 through 16 and 19 through 21 were admitted into evidence.  Administrative Notice was taken of Hearing Exhibit Nos. 17 and 18, which are previous Commission Decision Nos. R11-1384-I and 
C11-0441.  Administrative Notice was also taken of Docket No. 09A-771T.  A portion or all of several exhibits were marked as confidential.

15. On May 10, 2013, NCCI and Viaero filed Closing Statements of Position.  Staff and OCC filed a joint Closing Statement of Position.

III. FINDINGS OF FACT
16. NCCI is a wholly-owned subsidiary of Wiggins Telephone Association (WTA) and was formed in 1992.  NCCI received a certificate of public convenience and necessity to operate as a Competitive Local Exchange Carrier (CLEC) by this Commission pursuant to Decision No. C11-0608. Docket No. 11A-381T issued June 2, 2011.  NCCI is also a toll reseller pursuant to Commission Rule 2110.  In addition, NCCI states that it serves as a common carrier in Colorado as required by Rule 2187(d)(VI).  NCCI is headquartered at the WTA offices in Wiggins, Colorado.  NCCI provides competitive non-regulated services in WTA’s territory.
  NCCI currently serves approximately 676 customers with long distance toll and internet access services.  

NCCI is seeking ETC/EP designation because its customers are divided into two separate geographical areas split by the CenturyLink Weldona exchange.  NCCI wishes to join its 

17. areas of service by providing service in the Weldona exchange, which would allow it to serve a single cohesive market. 

18. Mr. Hendrickson describes the Weldona exchange as a “very rural” area.  Mr. Hendrickson maintains that customers in the Weldona exchange currently only have broadband service access through satellite providers, and to the extent that 3G wireless services provide internet access, to wireless carrier services.
  According to Mr. Hendrickson, customers living in the Weldona exchange regularly inquire about the possibility of switching their telecommunications service from CenturyLink to WTA.

19. In order to serve those customers, and as part of the strategy to join NCCI’s service areas, WTA applied for and received a U.S. Department of Agriculture, Rural Utility Service (RUS) grant/loan in the amount of $4,328,431 (of which $2,168,544 is a loan and $2,159,887 is a grant).  According to NCCI, the grant/loan from the RUS is pursuant to the American Recovery and Reinvestment Act (ARRA).
  NCCI witness Mr. Hendrickson offers testimony that a feature of the ARRA was to make stimulus funding available to qualified applicants to deploy broadband service into previously unserved or underserved rural areas.  

20. WTA applied for and received the grant/loan rather than NCCI because NCCI had no history of securing and repaying loans, while WTA has been a long-time RUS client and enjoyed a well-established relationship with RUS as a credit-worthy borrower.
  Mr. Hendrickson testifies that the whole premise of the RUS application was to secure funding to provide competitive broadband and other telecommunications services in the Weldona exchange by NCCI.

21. Despite receiving the RUS loan/grant, WTA has not begun a build out in the Weldona exchange.  This is primarily because a significant part of the strategy for providing a financially viable platform for competitive broadband and basic local exchange service in the Weldona exchange is dependent on NCCI receiving EP designation to receive High Cost Support Mechanism (HCSM) funding, which will enable NCCI to compete on a level playing field with CenturyLink, the incumbent provider.

22. Mr. Hendrickson represents that since the application for the ARRA grant/loan was predicated on a business plan that included certain revenue assumptions, including the assumption that NCCI would qualify for identical HCSM support once it begins serving customers in the Weldona exchange, should NCCI not receive EP designation, it would not construct facilities in the Weldona exchange and instead would return the balance of the grant/loan funds to RUS.
  

A. ETC Application

23. Mr. Loe states that NCCI’s proposed CLEC services comply with the Commission’s ETC and EP rules.  Mr. Loe states that NCCI’s ETC application meets the standards of Commission Rule 2187 as well as Federal regulations 47 C.F.R. §§ 54.101, 54.201, and 54.202, as well as 47 United States Code (USC) § 214(e)(1) of the Telecommunications Act of 1996 (Telecom Act).  NCCI’s EP application meets the requirements of Commission Rules 2187 and 2847, as well as USC §§ 214(e) and 254 (in that NCCI is also applying for ETC designation and agrees to provide basic local exchange service as described in those sections).
  

24. Mr. Loe further represents that designating NCCI as an ETC in the Weldona exchange will facilitate the provision of competitive services for basic local services, as well as advanced communications services by offering the only true facilities-based wireline competition in Weldona. 

25. Additionally, Mr. Loe maintains that designating NCCI as an ETC will not have an impact on the USF since the FCC eliminated the identical support rule for competitive ETCs, which would result in any federal universal service support for serving the Weldona exchange being drawn from the FCC’s Connect American Fund (CAF).  Mr. Loe acknowledges that in order for NCCI to obtain any federal support attributable to the Weldona exchange, CenturyLink would have to reject the CAF Phase II support.
  Whether CenturyLink ultimately accepts CAF support, the funding level remains constant, so designating NCCI as an ETC will not impose a burden on the USF according to Mr. Loe.  

26. Mr. Loe further represents that NCCI will utilize funds from WTA’s ARRA grant/loan, as well as any available funding from the HCSM to construct, operate, and maintain communications infrastructure to provide traditional voice service as well as advanced services including broadband internet access and data communications.  NCCI intends to bundle service packages that include voice and broadband because it recognizes that this is what customers in the Weldona exchange have an interest in.
  Mr. Loe maintains that NCCI’s network and services will provide service capability equivalent to that enjoyed in urban areas.

B. EP Application

27. NCCI also notes that it is seeking HCSM funding if it is designated an EP in accordance with Rule 2847(g) and Rule 2848(c), commonly referred to as the Identical Support Rule.
  Mr. Loe argues that NCCI should be granted EP status since it meets the requirements contained in those Commission rules.

28. NCCI represents that as a provider of toll services, it is in compliance with the Commission’s rules and fully complies with the rules affecting toll carriers.  NCCI further certifies that it will provide Lifeline services and advertise those services in accordance with FCC and Commission rules.  NCCI additionally agrees to provide basic local exchange service pursuant to the provisions of the Telecom Act, as well as offer such service throughout the entire geographic support area.  In addition, NCCI states that it has the managerial qualifications, financial resources, and technical competence to provide basic local exchange service throughout the support area regardless of the availability of facilities or presence of other providers in the area.  Finally, NCCI certifies that it is not receiving funds from the CHCSM or any other source that together exceed the reasonable cost of providing basic local exchange service.

29. NCCI maintains that granting its application for EP designation serves the public convenience and necessity pursuant to Colorado statutes and is in the public interest.  NCCI further commits to provide initial service within one year of ETC/EP designation.

C. Staff’s Position

30. Two members of Staff filed answer testimony in response to NCCI’s Application, Ms. Patricia A. Parker and Ms. Susan A. Travis.  

31. Ms. Travis provides that NCCI generally meets the requirements of Commission Rule 2187 and 47 C.F.R. § 54.202(a).  She recommends that if NCCI’s Application is granted, it should be required to provide a detailed schedule/exhibit showing the plant additions and infrastructure costs for any local exchange service.  In addition, NCCI should be required to provide an explanation of how it will provide service to a requesting customer located outside of NCCI’s existing facilities but within the proposed service area.

32. However, Ms. Travis is of the opinion that it is not necessary to designate NCCI as an ETC/EP in order to build out its network.  Rather, Ms. Travis points out that nothing precludes NCCI from building out its network in Weldona without the use of subsidies or grant/loan money if it chooses to do so.  

33. Ms. Travis expresses trepidation regarding NCCI’s projection of the number of residential and business lines it anticipates acquiring as indicated in Confidential Application Exhibit B.  Staff is concerned that NCCI may have over projected the number of customers it can acquire, which may ultimately jeopardize the ability of NCCI to repay the ARRA grant/loan.

34. Ms. Travis states that NCCI has demonstrated that it has the managerial qualifications and financial resources to provide basic local exchange service throughout the Weldona wire center service area.  In addition, NCCI has made the appropriate representations and commitments as required pursuant to Commission Rules 2847 and 2848.

35. FCC Order 11-161 and its creation of CAF impacts NCCI’s Application according to Ms. Travis.  The CAF permits CenturyLink to receive all, none, or a portion of the support for which it is eligible.  CenturyLink was successful in receiving CAF Phase I support for the Weldona wire center to help make broadband available.  

36. Should CenturyLink decline any portion of the Phase II support, other ETC providers would then have the opportunity to participate in the auction.  FCC Order 11-161 further limits the number of ETCs that receive subsidies.  According to Ms. Travis, should CenturyLink fail to exercise its option to obtain CAF Phase II funding, the CAF Mobility Fund limits support to one wireless carrier through an auction process.  Any broadband provider that has been designated an ETC may participate.

37. Ms. Travis describes the FCC’s CAF Phase I and Phase II funding. In 
CAF Phase I, $300 million was allocated by the FCC for broadband deployment in areas unserved by any broadband provider.  The FCC expanded the definition of unserved areas to include any census block lacking access to broadband with speeds of 4 Megabits per second (Mbps) downstream and 1 Mbps upstream.  CAF Phase II support is to use a forward-looking broadband cost model to establish the federal support amount over a five-year period.  Phase II will only provide support where necessary to build-out broadband networks and for the operation of those networks.

38. It is Ms. Travis’ contention that since CenturyLink received Phase I support to build-out its network for voice and broadband, the Weldona wire center will not be underserved or unserved.  

39. Ms. Travis indicates that there is another ETC in the Weldona exchange which is Viaero, a wireless carrier, which receives the same support per line as the incumbent, CenturyLink under the identical CHCSM support rule.  Consequently, in order for NCCI to receive identical support, it would first have to build out its network and acquire a customer before it would receive the same per line support as CenturyLink, which is $62.47 per residential line and $45.40 per business line.  In making a determination here, Ms. Travis urges the Commission to consider that there are already two providers in the Weldona exchange that are building out networks and receiving subsidies.

40. Ms. Travis is equivocal as to whether there is currently effective competition in the Weldona wire service area.  In making such a determination, she recommends the Commission consider the number of access lines and the number of facilities-based competitive carriers currently offering service in the Weldona wire service area.  This could categorize the Weldona area as an Effective Competitive Area (ECA), which is an area in which effective competition is determined to exist for basic local exchange services.  According to Ms. Travis, the Weldona wire center has four facility-based providers, two wireline carriers, and two wireless carriers.  The number of providers in the Weldona wire center could subject EPs there to having to demonstrate that ongoing support is needed when applying for continuing CHCSM.
  

41. Ms. Travis also sets out a list of additional public interest factors that should be considered in this docket.  Those public interest factors (discussed in more detail below) were the factors the Commission adopted in Docket No. 09A-771T regarding an ETC designation in a discretionary area and adopted from the FCC’s Interim Cap Order.

42. As to whether it is appropriate to use the Identical Support Rule to support enhanced services should NCCI receive EP designation, Ms. Travis recommends that because the Commission does not have jurisdiction over broadband service or new products and services unless those services are included in the definition of basic local exchange service, CHCSM should not be used to support such services.

43. Ms. Parker’s answer testimony focuses on NCCI’s financial status and reviews the projected revenues and costs provided by NCCI to determine whether, in her opinion, they satisfy applicable statutory requirements for designation as an EP.  Additionally, Ms. Parker discusses the risks associated with accepting an ARRA grant/loan.

44. In addressing concerns regarding the Application, Ms. Parker reviewed NCCI’s financial information and projections provided as part of NCCI witness Ms. Simmons’ direct testimony as Confidential Exhibits AS-1 and AS-2 to determine whether NCCI qualifies for CHCSM funding.  Ms. Parker also reviewed NCCI’s business plan, including its projections for the number of customers it believes it will acquire with its new offerings.

Ms. Parker compared the number of existing access lines in the Weldona exchange provided by NCCI in Confidential Exhibit AS-1 with the number of access lines 

45. reported by CenturyLink.  Ms. Parker notes that NCCI reports the existence of a higher number of access lines than CenturyLink, which reports in its ICONN database that it has 45 business and 298 residential access lines.
  This discrepancy in line counts raises a question with Ms. Parker concerning the validity of data presented by NCCI, as well as the percentage of the Weldona exchange market NCCI could capture.  Rather, Ms. Parker believes that, based on WTA’s CLEC market survey report, NCCI would not capture the level of the market share it projects.

46. Regarding NCCI’s proposed rates, Ms. Parker expresses concern that the proposed basic local exchange rates may not be in NCCI’s financial best interests.  If NCCI adopts WTA’s rates, Ms. Parker posits that NCCI would not capture sufficient residential customers since WTA’s rates are higher than CenturyLink’s rates.  Ms. Parker is uncertain whether NCCI’s pricing strategy is to capture market share or to help meet WTA’s ARRA loan obligations.  Whichever strategy NCCI proposes, Ms. Parker expresses concern about whether it can win existing customers from other carriers.  Nonetheless, Ms. Parker concludes that NCCI’s Application complies with § 40-15-208(2)(a)(II), C.R.S., in that NCCI is not receiving funds from CHCSM or any other source which together with local exchange service revenues, exceeds the cost of providing local exchange service.
  

Even so, Ms. Parker believes that building a Fiber to the Home (FTTH) network in the Weldona exchange puts WTA and NCCI at financial risk, because even if NCCI’s access 

47. line count is correct, access line counts are generally decreasing, which could reduce the potential CHCSM funding and the associated revenue to repay WTA’s ARRA loan.

48. Because NCCI represented to Staff that it does not have to comply with 
FCC Part 32 rules and similar RUS rules and loan obligations, including maintaining Continuing Property Records, Ms. Parker maintains that this possible failure to comply with the RUS rules may put the grant/loan in jeopardy.

49. Ms. Parker also raises the issue of whether CenturyLink, as the recipient of CAF Phase I funds, decides to accept Phase II funding in the Weldona exchange.  If so, this could put NCCI at a disadvantage because of its loan obligations since CenturyLink does not have to pay back any funding it may receive.  Additionally, Ms. Parker asserts that should the NCCI revenue estimates not be met, WTA is responsible for the loan portion of the grant/loan from RUS.  As a rate of return company, WTA cannot raise rates to cover the cost of the loan.  Ms. Parker states that Staff believes it is important to raise this issue with the Commission.

D. Viaero’s Position

50. Mr. Newell offered answer testimony on behalf of Viaero, a provider of wireless voice and data services with operations in Nebraska, Kansas, Wyoming, and Colorado, including Weldona.  Mr. Newell represents that Viaero has deployed 4G wireless broadband service throughout most of its Colorado service territory, including the Weldona exchange.  Viaero’s 4G network is capable of delivering 40 Mbps as well as significant upload speeds.
  Viaero has been designated as an ETC and EP within its Colorado service area and receives funding from the federal USF and the CHCSM.  

51. Mr. Newell claims that Viaero’s interest in this Application concerns the viability of the CHCSM and threats to Viaero’s ability to continue to expand its coverage to rural areas of Colorado.  Mr. Newell also notes that the Commission has implemented a cap on the size of the CHCSM, meaning that any newly designated EPs will reduce the amount of funding available to other EPs, including Viaero.
  Mr. Newell also expresses concerns regarding the use of CHCSM funds to repay a federal loan, rather than provide telecommunications service in an EP service area, as well as that if granted, NCCI would be the third EP within the Weldona exchange.  

52. Because NCCI essentially seeks CHCSM funding to service its RUS loan, Mr. Newell posits that it is a distinct possibility that NCCI would abandon the Weldona exchange if it does not perform as it expects since it is apparent that reduction or elimination in funding will create a hardship for NCCI because it only serves high cost exchanges.  Mr. Newell bases his assertion on NCCI’s proposal to “subsidy stack” its project, which he argues makes designating NCCI a competitive EP riskier than other previous designations by this Commission.

53. Mr. Newell argues that it is not flawed policy for the Commission to designate a third competitive EP in a service area; however, the Commission could face an unusual situation in the Weldona exchange with 3 carriers that are all subject to different subsidy regimes and receiving varying amounts of state and federal grants, loans, and CHCSM support, while competing for less than 700 households.
  Such an over subsidization in the Weldona area would be poor policy according to Mr. Newell.

54. Similar to Staff’s concerns, Mr. Newell argues that it is doubtful that NCCI could win the market share it projects in its financial projections in an exchange as small as Weldona, especially when its residential voice offerings are priced similar to CenturyLink and Viaero.  Mr. Newell contends that even if NCCI were to capture a third of the market in the Weldona exchange, it would still fall short of its customer projections.  Mr. Newell argues that to capture that level of market share, while not impossible, would nonetheless fly in the face of demographic and industry trends, since rural incumbent local exchange carriers (ILECs) are experiencing considerable line losses as many customers migrate from wireline to wireless as their primary voice service.
  Additionally, Weldona is an aging community which suggests the demand for broadband will be lower than the national average by Mr. Newell’s reckoning.

55. As to whether NCCI meets the requirement under Commission Rule 2847(e)(I)(D) that it has the financial resources to provide basic local exchange service throughout the entire supported area, Mr. Newell expresses some reservations.  Because NCCI proposed to be entirely dependent on state and federal subsidies, he maintains that any disruption in the delivery of those subsidies could overwhelm its current operations.

56. In addition, Mr. Newell argues that designating NCCI as an EP could impact free market competition because its “subsidy stacking” would give NCCI an unfair advantage to eliminate business risks taken by other carriers in the market, particularly Viaero.

57. EP designation would also negatively impact the wide availability of services according to Mr. Newell, because it does not appear that NCCI would make either basic service or broadband service more widely available than it is already is.  Mr. Newell takes the position that funding NCCI’s operations in Weldona would amount to a determination by this Commission that subsidizing a third competitor with millions of federal dollars in hand, is more in the public interest than extending service to previously unserved areas of the state since every dollar dedicated to NCCI in the Weldona exchange would likely mean fewer dollars for exchanges that lack sufficient service due to the CHCSM cap.

58. In addition, approximately 14 letters of support for NCCI were filed with the Commission.  The letters generally describe the author’s support for NCCI and express a need for additional wireline telecommunications service as well as reliable and fast broadband service in the Weldona exchange area.
IV. FINDINGS AND CONCLUSIONS
A. ETC/EP Designation
59. As indicated supra, NCCI seeks designation as an ETC and EP as well as CHCSM funding.  It seeks ETC designation pursuant to Commission Rule 2187.  See, Hearing Exhibit No. 1.  Subsection (a) of Rule 2187 provides that the Commission shall, upon application, designate a common carrier that meets the requirements of 47 C.F.R. § 54.201(d) as an ETC for a service area designated by the Commission.  To be designated an ETC under 47 C.F.R. § 54.201(d) an applicant must: (1) demonstrate that it is a common carrier; (2) demonstrate an intent and ability to provision the supported services set forth in 47 C.F.R. § 54.101(a) throughout its designated service areas;
 and (3) demonstrate an intent and ability to advertise its universal service offerings and the charges therefore, using media of general distribution.
60. Subsection (b) of Rule 2187 provides that “[u]pon request and consistent with the public interest, convenience, and necessity, the Commission may, in the case of an area served by a rural telecommunications provider, and shall, in the case of all other areas, designate more than one common carrier as an ETC for a service area designated by the Commission, so long as each additional requesting carrier meets the requirements of 47 C.F.R. § 54.201(d).”  It further provides that before designating an additional ETC for an area served by a rural telecommunications provider, the Commission shall find that the designation is in the public interest.  See also, 47 USC § 214(e)(2) and 47 C.F.R. § 54.201(c).
61. Subsection (c) of Commission Rule 2187 provides that, as of January 1, 1998, all ETCs shall make available Lifeline service, as defined in 47 C.F.R. § 54.401, to qualifying 
low-income customers.
62. Subsection (d) of Commission Rule 2187 sets forth the information to be submitted in applications for ETC designation.  Among other things, it requires the presentation of facts (not conclusory statements) relied upon by the applicant to demonstrate that it meets the requirements of 47 C.F.R. § 54.201(d) and affirmative statements that the applicant will offer the supported services, that it is a common carrier, and that it will advertise the availability of the supported services and charges using media of general circulation.
63. Designation as an ETC would make NCCI eligible to receive federal USF support.  However, designation alone would not result in the immediate receipt of such support.  In order for that to occur, NCCI must file an annual report with the Commission showing, among other things, the actual dollar amounts expended by it in the provision, maintenance, upgrading, plant additions, and associated infrastructure costs for local exchange service within the service areas in Colorado where it has been designated an ETC.  See, 4 CCR 723-2-2187(f)(II)(H).  This allows the Commission to file an annual certificate with the Administrator of the USF support mechanism stating that support provided to NCCI will be used only for the provision, maintenance, and upgrading of facilities and services for which the support is intended.  See, 47 C.F.R. §§ 54.313 and 54.314.
64. Over the years, the FCC has issued various Orders relating to the ETC designation process and, in particular, the “public interest” requirements imposed by 47 USC § 214 and 47 C.F.R. § 54.201.  In 1997 it issued its Universal Service Report and Order, 12 FCC Rcd 8776 (1997) (Universal Service Order) implementing the Communications Act of 1934, as amended by the Telecommunications Act of 1996 (the Act).  The Universal Service Order provides that only ETCs designated by a state public utilities commission may receive USF support and that the Commission, upon its own motion or upon request, designates a common carrier meeting the requirements of the Act as an ETC for a Commission-defined service area.  See, 47 U.S.C. § 214(e).
65. In 2005 the FCC issued an Order addressing the minimum requirements for a telecommunications carrier to be designated an ETC pursuant to 47 USC § 214(e)(6).  See, Exhibit 17; Federal-State Joint Board on Universal Service, CC Docket 96-45, Report and Order, FCC 05-46 (Rel. March 17, 2005) (2005 Report and Order).
  The 2005 Report and Order encouraged states that exercise jurisdiction over ETC designations pursuant to 47 USC § 214(e)(2) to adopt the minimum designation requirements set forth therein.
66. The 2005 Report and Order established a number of principles that are useful in determining whether designating a carrier an ETC serves the public interest.  These include the following:
a)
An applicant should be designated an ETC only where such designation serves the public interest regardless of whether the area where designation is sought is served by a rural or non-rural carrier;

b)
The public interest benefits of a particular ETC designation must be analyzed in a manner that is consistent with the purposes of the Act, including the fundamental goal of preserving and advancing universal service; i.e., ensuring the availability of quality telecommunications services at just, reasonable, and affordable rates; and promoting the deployment of advanced telecommunications and information services to all regions of the nation, including rural and high-cost areas;
c)
The determination of whether designating a carrier an ETC is in the public interest requires a fact-specific, case-by-case analysis involving a balancing of factors which include the benefits of increased consumer choice, the unique advantages and disadvantages of the applicant’s service offering, or other factors such as quality of service, service to un-served customers, comparison of benefits to public cost, and considerations of material harm; 

d)
For ETC applicants that seek designation below the service level of a rural ILEC, whether there is a potential for cream-skimming;
 and
e)
The impact the designation of additional carriers as ETCs will have on the size and sustainability of the high-cost fund is not relevant to the public interest analysis since it is unlikely that, given the size of the fund, any individual ETC designation will have a substantial impact.  
67. In addition, the Commission has determined that “for areas served by rural telecommunications providers that already have an ETC, and in areas not served by rural telecommunications providers if there is already more than one ETC in that area, public interest becomes a factor in addition to the requirements listed in 47 C.F.R. § 54.201(d) and designation of an additional ETC is discretionary, rather than mandatory.”

68. As to the public interest standards to be considered in such an ETC application, the Commission recently utilized the standards set out in the FCC’s Interim Cap Order in Docket No. 09A-771T, the Union Telephone ETC and EP designation docket (Union Application) and described in Ms. Travis’ answer testimony.  Those standards are as follows:

a)
whether telecommunications customers located in any of the Discretionary Areas are underserved and, if so, whether designating an ETC in such areas will assist in rectifying such under-service;

b)
whether the goal of universal telecommunications service has been achieved in any of the Discretionary Areas and, if not, whether designating an ETC within such areas will further that goal;

c)
whether designating an ETC in any of the Discretionary Areas is necessary to allow it to build out its wireless network within those areas;

d)
whether designating an ETC in any of the Discretionary Areas will result in complementary as opposed to competitive telecommunications services in those areas; and  

e)
whether an ETC intends to use any USF funds it might receive as a result of being designated as an ETC in any of the Discretionary Areas to support enhanced services and, if so, whether such use is inappropriate.

69. In Decision No. C11-0441 in Docket No. 09A-771T, the Commission determined that while it was true that the cap on ETC funding per the Interim Cap Order was in fact “interim,” nonetheless, it was in effect at the time it issued its Decision, and therefore affected the public interest at that time.  However, in Decision No. R12-1133 Docket No. 09A-771T issued September 28, 2012 at ¶ 44 (as well as Interim Decision No. R12-0373-I in Docket No. 09A-771T issued April 11, 2012 at ¶¶10-11), the ALJ determined that the FCC’s CAF Order (FCC 11-161),
 while superseding the Interim Cap Order in part, did not eliminate the public interest analysis relative to applications for ETC status, especially with respect to discretionary areas.  The ALJ further found that the FCC’s CAF Order initiated a new requirement that ETCs must offer broadband data services in addition to voice services, and that the public interest analysis required for ETC applications should include consideration of their broadband offerings.

70. As to whether ETCs in this context reference competitive ETCs (CETCs), Decision No. C11-0441 and Interim Order No. R11-1015-I in Docket No. 09A-771T issued September 21, 2011, must be further referenced.  The ALJ in Interim Order No. R11-1015-I addressed arguments from the parties as to whether the Commission’s reference to ETCs in relevant portions of Decision No. C11-0441 referred to “CETCs.”  He concluded that the Commission indeed meant “CETCs” for two reasons.  

71. First, the ALJ supported the conclusion by the fact that the FCC’s Interim Cap Order dealt exclusively with limitations on the federal USF support provided to CETCs within competitive study areas.
  He found that it makes little sense to consider the Interim Cap Order in areas where an incumbent ETC provider does not face competition from another ETC.

72. The ALJ further reasoned that the Commission meant CETCs in its Decision because USF funds are distributed to four separate USF programs, including the High Cost program.  That program is further partitioned into a fund for incumbent providers and one for CETCs.  Consequently, the amount of USF support distributed to incumbent providers is not affected by support distributed to CETCs except to the extent that CETCs attract telecommunications customers away from the incumbent.  Because the Interim Cap Order dealt exclusively with limitations on USF support provided to CETCs, the ALJ found it was not logical to consider the Interim Cap Order in areas where there is not already at least one CETC receiving USF funding from that portion of the High Cost program designed to provide such funding exclusively to CETCs.

While the ALJ’s first line of reasoning regarding CETCs supra is no longer supported since the issuance of the FCC’s CAF Order, his second line of reasoning, nonetheless, remains relevant and is applicable here. As stated supra, the Commission has interpreted its telecommunications Rules 2187(a) and 2187(b) to provide for mandatory and discretionary 

73. exchange areas, depending on whether other CETCs are located in the proposed service area.  The Commission has also determined that additional public interest standards should be considered regarding whether to designate an additional CETC in discretionary areas.  As a result, notwithstanding NCCI’s arguments to the contrary, in accord with the Commission’s interpretation of Rules 2187(a) and (b) as well as its directives in Decision No. C11-0441, it is found that since the Weldona exchange is an area served by a non-rural telecommunications provider that already has a CETC (Viaero), the Commission’s designation of an additional CETC (NCCI) is discretionary.  As a result, the additional public interest standards described above will be considered in determining whether to grant NCCI ETC status.

74. NCCI’s argument that utilization of those public interest standards would limit consumer choice, restrict competition, and discourage the deployment of new technology in rural areas is found to be without merit.  Rather, the public interest criteria serve to ensure that the designation of an additional CETC in a rural area in which another CETC is already designated is in the public interest and the public convenience and necessity requires the grant of the application.  NCCI’s Application, and whether it has met its burden of proof to be designated as an ETC and EP is considered with that background in mind. 

75. NCCI is a CLEC in Colorado pursuant to Commission Rule 2103 and pursuant to Commission Decision No. C11-0608, Docket No. 11A-381T issued June 2, 2011.  NCCI is a toll reseller pursuant to Rule 2110.  NCCI currently offers telecommunications services within the service area of WTA and provides toll services and other non-regulated services including internet access.  

76. NCCI seeks ETC (and EP) designation for the Weldona local exchange area operated by CenturyLink.  NCCI attached a map showing the proposed ETC (and EP) service area to its Application as Exhibit A.

77. Pursuant to Commission Rule 2187(d), NCCI designated the facts it relies upon to demonstrate the requirements of 47 C.F.R. § 54.201(d).  NCCI commits to offer the supported services and advertise them over media of general distribution throughout the Weldona exchange.  

78. As described supra, NCCI has access to an ARRA grant/loan through WTA which it intends to use to develop a network in the Weldona exchange capable of providing the required supported services, as well as access to broadband services.  

79. Part 47 USC § 214(e)(1) of the Telecommunications Act and 47 C.F.R. § 54.201(d) require carriers designated as an ETC to, throughout their service area:  (1) offer the services supported by federal universal service support mechanisms either using their own facilities or a combination of their own facilities and resale of another carrier’s services; and (2) advertise the availability of such services and associated charges using media of general distribution.  Additionally, 47 C.F.R. § 54.101 defines services designated for support as voice telephony services.  These include the following:


1)
Voice grade access to the public switched network – which NCCI intends to provide through a contract for switching services with WTA.  Additionally, it anticipates securing interconnection agreements with other local exchange telephone companies.  NCCI will offer its subscribers the service with bandwidths between 300 and 3,000 hertz as required by 47 C.F.R. 54.101(a)(1).


2)
Minutes of use for local service provided at no additional charge to end users – NCCI filed a proposed local services tariff with the Commission in Docket No. 12AL-470T which provides for local service with unlimited local usage consistent with 47 C.F.R. § 54.101(a)(2).  NCCI’s tariff is consistent with the tariff maintained by WTA and is compliant with relevant Commission rules.


3)
Toll limitation to qualifying low income consumers – NCCI currently offers toll limitation service to its existing toll customers.  NCCI is able to provide toll limitation by utilizing the toll blocking capabilities available under contract with WTA, which enables NCCI to provide toll blocking service for Lifeline customers.


4)
Access to emergency services 911 and enhanced 911 services to the extent local government has implemented such services pursuant to 47 C.F.R. § 54.101(a) – NCCI will contract with WTA to provide 911 access to emergency services throughout the Weldona exchange.  WTA currently provides and will continue to provide E-911 access.


5)
Advertising Availability of Supported Services – Pursuant to 47 C.F.R. § 54.201, NCCI commits to advertise the availability of voice telephony service throughout its proposed ETC service area by media of general distribution which may include newspaper, direct mailings, public exhibits and displays, bill inserts, and telephone directory advertising.  Additionally, NCCI will advertise the availability of Lifeline benefits throughout its service area by including mention of such benefits in advertising reaching out to community health, welfare, and employment offices to provide information to those people most likely to qualify for Lifeline benefits.  NCCI will include its annual ETC reports, documentation that it advertises the supported services through its designated ETC service area.

80. Further, NCCI commits to implement the federal Lifeline program to offer discounted service to low income customers who have not previously had the opportunity to afford any choice in telephone service.  

81. It is found that NCCI met its burden of proof to show it meets the Commission’s requirements for ETC designation as identified above.  It has provided the required affirmative statements that it will offer the supported services in the entirety of the Weldona exchange, and agrees to provide the functionalities of eligible voice telephony services as delineated under 47 C.F.R. § 54.101, including voice grade access, local usage, toll limitation, access to emergency services, and advertising the availability of supported services.  As noted supra, Staff concedes as much in its answer testimony.  Staff witness Ms. Travis admits that NCCI generally meets the requirements of Commission Rule 2187 and 47 C.F.R. § 54.202(a).  Further, Ms. Travis affirmed that NCCI had demonstrated that it has the managerial qualifications and financial resources to provide basic local exchange service throughout the Weldona wire center service area.  In addition, Ms. Travis determined that NCCI made the appropriate representations and commitments as required pursuant to Commission Rules 2847 and 2848.

82. NCCI has also met its burden of proof to show that providing local exchange service, as well as broadband service in the entirety of the Weldona exchange will facilitate the provision of these competitive services and provide Weldona customers with availability to services previously unavailable, namely fiber-based broadband service similar to services available in urban areas.  It is further found that NCCI has met its burden of proof to show that it intends to meet its commitments including use of USF support to improve its network coverage and reliability.  

83. Since the FCC eliminated its identical support rule for CETCs, any federal USF support received for serving the Weldona exchange will come from the CAF.  In order for NCCI to receive federal support in the Weldona exchange, CenturyLink will have to reject federal USF.  As such, designating NCCI as an ETC will not impose an undue burden on the federal USF.

84. NCCI’s proposed service offerings will bring advantages to the Weldona exchange in the form of new services and improved service quality.  In addition to local exchange service, NCCI will also offer fiber based broadband services which will offer customers in the Weldona exchange a viable alternative not previously available on par with urban areas.  NCCI has also shown that it possesses technical and engineering experience to provide 24-hour on-call support to its customers.  NCCI will also provide customer service representatives during normal business hours.  The commitments made by NCCI indicate it intends to offer quality telephone and broadband service and support in the Weldona exchange.

85. As indicated above in footnote 38, cream-skimming is not an issue here since NCCI seeks ETC designation in the entirety of CenturyLink’s service area.

86. NCCI also commits to fulfill its annual ETC reporting requirements should it be designated as an ETC in the Weldona exchange.  NCCI commits to report the number of unfilled requests for service as well as a written explanation detailing steps in attempting to provide services to those potential customers.  It also commits to provide the number of consumer complaints it has received per 1,000 landlines within its ETC service area.  NCCI will provide information on outages lasting at least 30 minutes for any facilities it owns, operates, leases, or otherwise utilizes that potentially affects at least 10 percent of the end users in its ETC service area, or that could affect 911 facilities.  NCCI further commits to meet all Commission reporting requirements of an ETC.

87. Based on the commitments NCCI agrees to fulfill should it be granted ETC status in the Weldona exchange, it is found that granting NCCI ETC designation is in the public interest.  Additionally, it is found that considering the additional public interest standards from the Interim Cap Order as identified supra, NCCI’s ETC designation meets those public interest standards as well.  

88. It is also found that NCCI has met its burden of proof that it should be designated as an EP in Colorado to receive CHCSM funding pursuant to Commission Rules 2847 and 2848, and the applicable statutory provisions.  NCCI has shown that it has the managerial qualifications, financial resources, and technical competence to provide basic local exchange service throughout the Weldona exchange.  

89. Additionally, NCCI is not currently receiving funds from the CHCSM or any other source that together with revenues, exceed the reasonable cost of providing basic local exchange service.  It is found that granting NCCI’s ETC/EP Application is in the public interest and serves the public convenience and necessity pursuant to §§ 40-15-101, 40-15-501, and 
40-15-502, C.R.S.  Designating NCCI as an ETC/EP in the Weldona exchange promotes a competitive telecommunications marketplace and fosters and promotes the public policy goals of providing consumers in rural areas such as Weldona with access to varied services at prices enjoyed by urban telecommunications customers.

90. It is further found that designating NCCI as an ETC/EP in the Weldona exchange will not burden the USF or the CHCSM fund.  Substantial changes were made on the federal level pursuant to the FCC’s CAF Order which significantly altered the procedures required by potential ETCs like NCCI to obtain federal support should the incumbent like CenturyLink decline to participate in the CAF Phase II process.  Further, any CHCSM funding NCCI may receive will be based on the number of customers it is able to attract.  There is no competent evidence on the record to find that designating NCCI as an ETC/EP will attract funds at the expense of another rural exchange.

91. Staff argues that NCCI failed to meet its burden of proof that it in fact meets those public interest standards.  For example, in its Closing Statement of Position,
 Staff takes the position that NCCI does not meet the additional public service criteria adopted by the Commission from the Interim Cap Order because telecommunications customers in Weldona are not underserved or unserved since they already receive broadband and voice wireless service from Viaero and voice service from CenturyLink which has committed to offering broadband service.  Staff also asserts that NCCI does not have a viable business plan, nor is its proposal appropriate because it proposes to offer internet broadband, long distance, television, and local exchange services through its FTTH system utilizing heavy governmental subsidization in a small exchange already service by CenturyLink and Viaero.

92. While CenturyLink and Viaero are providing telecommunications services within the Weldona exchange, that does not necessarily define the area as being fully served, even in an exchange as small as Weldona.  Rather, the type of services offered, along with the ubiquitous nature of the services must also be considered.  NCCI points out that although CenturyLink has accepted Phase I CAF funding, that funding is distributed on a census block basis.  Ms. Travis admitted at hearing that Staff had not conducted an analysis to determine whether or where the Weldona exchange is unserved or underserved.

93. NCCI offers additional information in its Closing Statement of Position regarding Ms. Travis’ testimony that CenturyLink committed to serve census blocks in the Weldona exchange and recently filed a letter with the FCC in support of that project.
  The letter referred to by Ms. Travis from CenturyLink to the FCC regarding its commitment to build facilities in the Weldona exchange indicates that CenturyLink has only agreed to build out facilities to 27 percent of the census blocks in the exchange, or 72 of 264 census blocks.
  

94. In addition, there was no substantive proof offered by Intervenors here that the goal of universal telecommunications service has been achieved in Weldona.  As to whether designating NCCI as an ETC/EP in Weldona is necessary to allow it build out its network, the Intervenors basically argue that NCCI could merely build out a network as part of its corporate strategy without federal or state support.  That argument is found to be conclusory and without adequate foundation or support.  

95. Staff and the OCC also argue in their Joint Closing Statement of Position that the services proposed by NCCI are competitive rather than complementary and therefore are not in the public interest.  However, this conclusory statement has no basis in the evidence.  Whether a product or service is complementary (that directly impacts the utility a buyer receives from an offering), inherently lends itself to a complex analysis.  Such an analysis would typically involve an assessment of the subject network and the various telecommunications services provided by the various providers in that network, as well as the impact of any externalities on the network, in order to assess which goods and services could potentially be identified as complementary and which goods and services could be potentially identified as competitive.  No such analysis was conducted by Staff.

96. Intervenors make other assertions regarding the viability of NCCI to be designated an ETC/EP as well.  Staff and OCC argue that NCCI’s estimates of customer numbers regarding its receipt of CHCSM under the identical support rule is unreliable and based on anecdotal discussions with customers.  Staff, OCC and Viaero maintain that when NCCI’s projected customer numbers and its estimate of available lines are compared to other data, NCCI does not meet its burden of proof.  Opinions regarding the projected number of customers are subject to ongoing debate and actual customer acquisition by NCCI is certainly subjective and speculative at best.
  

In addition, Viaero argues that it is not sound public policy to allow “subsidy stacking” as NCCI proposes here, by utilizing ARRA grant/loan funds, on top of federal state subsidies to build out its network in the Weldona exchange, especially given the size of the exchange.  While Viaero’s concerns are well taken, it is found that NCCI’s business strategy to proceed in this manner does not violate the public policy goals articulated in the Telecommunications Act or Colorado telecommunications statutes addressing high cost support.  

97. The strategy utilized by NCCI will provide telecommunications customers in the Weldona exchange with additional local exchange and broadband services and create a competitive marketplace as contemplated by the federal and state public policy goals implicated here.

98. Consequently, it is found that NCCI has met its burden of proof to show that it has met the federal and state requirements for ETC/EP designation.  In addition, NCCI has met its burden of proof to show that its designation as an ETC/EP is in the public interest and is required by the public convenience and necessity. 

99. Finally, Staff argues in its Closing Statement of Position, which was not raised in pre-filed testimony or at the evidentiary hearing, that NCCI has failed to properly allocate the costs of basic local exchange as a regulated service and the other unregulated services to be provided using its proposed FTTH network.  Staff urges the Commission to deny NCCI’s request for EP designation based in this assertion.

100. While it is found that it is not necessary to deny EP designation based upon this claim, nonetheless, Staff raises a valid concern requiring a proper determination of the appropriate level of CHCSM funding to provide to NCCI.  As a result, NCCI will be required to make a compliance filing no later than ten days after the effective date of a final Commission Decision in this matter.  NCCI will be required to specifically account for its regulated and unregulated services pursuant to the Commission’s cost allocation rules at Rule 2400, et seq.  NCCI will be required to allocate its costs between the costs incurred for basic local exchange service in the Weldona exchange and the costs for any non-regulated services it will be providing in that area.  The compliance filing will be required to clearly delineate between these services in order for Staff to determine whether NCCI’s revenues for basic local exchange service exceed the costs of providing basic local exchange service to further determine the appropriate level of CHCSM funding for NCCI.  

101. Additionally, NCCI will be required to submit a detailed build-out plan to Staff including a detailed schedule describing plant additions and infrastructure costs for local exchange services.  This build-out plan is to be filed no later than ten days after the effective date of a final Commission Decision in this matter.

102. NCCI will also be required to provide a compliance filing to Staff which explains how it will provide service to a requesting customer located outside of NCCI’s existing facilities, but within the proposed service area.

B. NCCI’s Motion to Strike Joint Closing Statement of Position

103. On May 16, 2013, NCCI filed a Motion to Strike Joint Closing Statement of Position of Staff and the OCC (Motion to Strike).  NCCI seeks to strike three arguments contained in Staff’s and OCC’s Joint Closing Statement of Position.  The first argument is that NCCI’s ETC status should be denied because such designation does not serve the public interest.  The second argument is that the Commission should deny NCCI’s request for EP designation because it failed to show that the costs of basic local exchange service have been properly allocated.   NCCI argues that the first two arguments made are not based upon evidence that is in the record.  Third, NCCI seeks to strike Staff and OCC’s contention that the FTTH project is based on a projection of customer numbers and revenues, including CHCSM revenue, which is also not supported by evidence.
104. While no response to the Motion to Strike was filed by either Staff or the OCC, which pursuant to Rule 1308(d) may be a determination that Staff and OCC admit the claims within the Motion to Strike, the motion will nevertheless be denied.  The offending arguments contained in the Motion to Strike did not adversely prejudice NCCI, therefore, there is no discernible harm to NCCI.  Response time to the Motion to Strike is waived.
V. ORDER
A. It Is Ordered That:

1. The Application for Designation as an Eligible Telecommunications Carrier and Eligible Provider in the State of Colorado of Northern Colorado Communications, Inc. (NCCI) is granted.

2. NCCI is designated as a Federal Eligible Telecommunications Carrier within the Weldona, Colorado exchange.  

3. NCCI is designated as a Colorado Eligible Provider within the Weldona, Colorado exchange and is eligible to receive Colorado High Cost Support Mechanism funding within the framework of Commission Telecommunications Rules and Colorado statutory provisions addressing Eligible Provider designation and receipt of high cost support funds.

4. Consistent with the discussion above, NCCI shall make a compliance filing no later than ten days after the effective date of a final Commission Decision in this matter in which it shall specifically account for its regulated and unregulated services pursuant to the Commission’s cost allocation rules at Rule 2400, et seq.  This compliance filing shall comport with the directives outlined in Paragraph No. 100 above.

5. Consistent with the discussion above, NCCI shall be required to make a compliance filing no later than ten days after the effective date of a final Commission Decision in this matter which provides a detailed schedule describing plant additions and infrastructure costs for local exchange services in the Weldona exchange.

6. Consistent with the discussion above, NCCI shall be required to make a compliance filing no later than ten days after the effective date of a final Commission Decision in this matter which explains how it will provide service to a requesting customer located outside of NCCI’s existing facilities, but within the proposed service area.

7. The Motion to Strike Joint Statement of Position of Commission Staff and the Colorado Office of Consumer Counsel filed by NCCI on May 16, 2013 is denied consistent with the discussion above.

8. Response time to the Motion to Strike Joint Statement of Position of Commission Staff and the Colorado Office of Consumer Counsel is waived.

9. Response time to exceptions shall be due within seven calendar days of the filing of exceptions.
10. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

11. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

12. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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	� The supported services set forth in 47 C.F.R. §§ 54.101(a)(l)-(9) are: (a) voice grade access to the public switched telephone network; (b) local usage; (c) dual tone multi-frequency signaling or its functional equivalent; (d) single-party service or its functional equivalent; (e) access to emergency services; (f) access to operator services; (g) access to interexchange service; (h) access to directory assistance; and (i) toll limitation for qualifying �low-income consumers.  See also, 47 USC § 254(c).  


� 47 USC § 214(e)(6) directs the FCC to designate carriers as ETCs when, unlike here, those carriers are not subject to the jurisdiction of a state commission.


� However, in evaluating the public interest for ETC designations in rural and non-rural areas, the Commission may conduct the analysis differently, or reach a different outcome, depending on the area served by giving more weight to certain factors in the rural context than in the non-rural context.  See, 2005 Report and Order at ¶ 43.


� See also, Virginia Cellular, LLC Petition for Designation as an Eligible Telecommunications Carrier for the Commonwealth of Virginia, Memorandum Opinion and Order, CC Docket No. 96-45, 19 FCC Rcd 1563, 19 FCC Rcd.  Regarding consumer choice, the FCC has observed that the value of increased competition, by itself, is unlikely to satisfy the public interest test.  See, 2005 Report and Order at ¶ 44(1).  Regarding evaluating the advantages and disadvantages of particular service offerings, the FCC cites the benefits of mobility that wireless carriers provide in geographically isolated areas, the possibility that an ETC designation will allow customers to be subject to fewer toll charges, and the potential for customers to obtain services comparable to those provided in urban areas.  See, 2005 Report and Order at ¶ 44(2).


� Cream-skimming is not an issue in this proceeding since NCCI seeks ETC designation in the service area of a non-rural company.


� See, Hearing Exhibit No. 18 - Commission Decision No. C11-0441, Docket No. 09A-771T, issued April 26, 2011.


� The ALJ left it up to the parties to present evidence and/or legal argument at the reopened/remanded proceedings supporting their own definitions of these terms, whether the evidence supports a finding that a particular Discretionary Area is “underserved,” and whether the evidence supports a finding that designating the Applicant there as an ETC in such areas would rectify such “under-service.”    


� Connect America Fund, A National Broadband Plan for Our Future, Establishing Just and reasonable Rates for Local Exchange Carriers, High-Cost Universal Support, Developing an Unified Intercarrier Compensation Regime, Federal-State Joint Board on Universal Services, Lifeline and Link Up, Universal Service Reform – Mobility Fund, WC Docket No. 10-90, GN docket No. 09-51, WC Docket No. 07-135, WC Docket No. 05-337, CC Docket No. 01-92, CC Docket No. 96-45, WC Docket No. 03-109, WT Docket No. 10-208, Report and Order and Further Order of Proposed Rulemaking, FCC 11-161, 26 FCC Rcd. 17663 (2011).


� Citing, FCC Interim Cap Order at ¶¶ 2, 3, 5, and 26 in which the FCC makes continuous reference to CETCs regarding state decisions regarding support in study areas where such CETCs provide service.


� Interim Order No. R11-1015-I, Docket No. 09A-771T at ¶¶15-17.


� Indeed, the Commission appears to have adopted this position as articulated in Interim Decision No. R12-0373-I at ¶ 10, where ALJ Kirchubel, in discussing the transition from the FCC’s Interim Cap Order to its subsequent CAF Order, stated that the CAF Order did not eliminate the public interest analysis related to applications for ETC status, rather it added the new requirement that ETCs must offer broadband data services in addition to voice services to the public interest analysis required for ETC applicants.  The ALJ also made it clear at ¶ 11 that this public interest analysis as required under Decision No. C11-0441 and the CAF Order is to apply only to Discretionary Areas as defined by the Commission in that Decision.  See also, Decision No. R12-1133 at ¶¶43-44.


� Filed jointly with the OCC, although the OCC did not sponsor a witness or testimony in this proceeding.


� Hearing Transcript Vol II., p. 120, ll. 22-24.


�  Id. at p. 126, ll. 1-5.


� The web link containing CenturyLink’s letter to the FCC is: 


           � HYPERLINK "http://apps.fcc.gov/document/view?id+7021992511" �http://apps.fcc.gov/document/view?id+7021992511�


CenturyLink identifies the census blocks it will accept CAF I funding for in Attachment B, which can be found at:


                         � HYPERLINK "http://app.fcc.gov/ecfs/document/view?id=7021992618" �http://app.fcc.gov/ecfs/document/view?id=7021992618�. 


� It should be noted that even if it was found that the services proposed by NCCI were categorized as competitive rather than complementary, this finding alone would not be fatal to its application considering the panoply of public interest findings required here.


� E.g., Vaiero argues that demographic information regarding Weldona exchange customers shows that the advanced age of the Weldona population suggests less interest in broadband services.  Additionally, current national trends indicate that the population is reducing the use of landlines.
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