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I. STATEMENT  
A. Background

1. On March 4, 2013, La Plata Electric Association, Inc. and Empire Electric Association, Inc., acting on behalf of themselves and their members; White River Electric Association, Inc., acting on behalf of itself and its members; the Rural Electric Consumer Alliance, which consists of BP America Production Company, Encana Oil & Gas (USA), Inc., Enterprise Products Operating LLC, and ExxonMobil Power and Gas Services Inc., on behalf of ExxonMobil Production Company, a division of Exxon Mobil Corporation; and Kinder Morgan CO2 Company, L.P. (collectively, Complainants), pursuant to 4 Code of Colorado Regulations 723-1-1302 of the Commission’s Rules of Practice and Procedure, filed a Formal Complaint which initiated this proceeding.

2. The Formal Complaint generally alleges that Tri-State Generation and Transmission Association, Inc. (Tri-State or Respondent) imposed a new rate referred to as 
“A-37” implemented on January 1, 2013 which replaced the previously effective “A-36” rate.  Complainants allege that the A-37 rate resulted in a dramatic increase in rates for high load factor distribution cooperatives and high load factor customers without regard to the cost of providing service.  Further, Complainants allege that the A-37 rate results in a 10 to 18 percent rate increase for high load factory customers and cooperatives that serve high load factor customers based solely on Respondent’s new allocation and rate design methodology.  Additionally, Complainants allege that the A-37 rate has an added deleterious impact on residential time-of-use customers.

3. Complainants seek Commission review of the new cost allocation and rate design methodology as applied to Tri-State’s tariff rates to its Colorado member-systems and their retail customers; a determination that the cost allocation and rate design methodology violates various statutes under the Colorado Public Utilities Law; an order establishing a just, reasonable, 
non-discriminatory, and non-preferential cost allocation and rate design methodology; and, an order requiring Respondent to make an appropriate refund to any cooperative that was billed more under the A-37 rate than it would have been billed under the A-36 rate.

4. On March 15, 2013, Commission Director Mr. Doug Dean served Tri-State with an Order to Satisfy or Answer requiring it to satisfy the matters in the Complaint or answer the Complaint in writing within 20 days from service upon Respondent of the Order.  In addition, Respondent was served with an Order Setting Hearing and Notice of Hearing.  That Order set this matter for an evidentiary hearing on May 22, 2013.

5. On March 21, 2013, at its regular Weekly Meeting, the Commission, by minute entry, referred this Formal Complaint to an Administrative Law Judge (ALJ).  The matter was subsequently assigned to the undersigned ALJ.

6. On April 4, 2013, Respondent filed a Motion to Dismiss Formal Complaint (Motion to Dismiss).  Respondent asserts that this Commission is without jurisdiction to hear this Formal Complaint under several theories including that the Commerce Clause prohibits Commission rate regulation of Respondent and that Commission jurisdiction over Respondent’s rates would improperly interfere with Respondent’s contracts with its Member Systems.  The Formal Complaint should also be dismissed, according to Respondent, since the Commission has never regulated Tri-State’s rates and the Commission’s rules have recognized that fact for a period of time.  While the Formal Complaint requires that the Commission review the retail rates of Respondent’s Member Systems, Respondent argues that the Formal Complaint fails to comply with the process required by statute.  Respondent also asserts that it has not violated any statute or Commission rule.  Regarding standing, Respondent takes the position that the industrial Complainants lack standing to bring the Formal Complaint and the Complainant Member Systems lack standing to assert Claims Three and Four of the Formal Complaint.

7. On April 10, 2013, Complainants filed a Motion to Strike Tri-State’s Motion to Dismiss Formal Complaint (Motion to Strike).  The Motion to Strike was denied by Interim Order No. R13-0473-I, issued April 23, 2013.  

8. On April 30, 2013, Complainants filed their Response in Opposition to Tri-State’s Motion to Dismiss (Response).  In their Response, Complainants point out that Tri-State recites nearly 11 pages of factual background as support for its Motion to Dismiss.
  Complainants dispute the facts underlying Tri-State’s Motion to Dismiss.  For example, in Complainant’s Response, they argue that Tri-State’s assertion that it ‘is a G&T operating solely in interstate commerce and buying and selling wholesale power across the Rocky Mountain West,” is inaccurate.  Complainants also disagree with Tri-State’s assertion that the impacts of its rate decisions do not harm end-use customers and the member-systems have the option to implement rates as they choose.  Complainants assert that as a result of these (and other) disputed facts contained in Tri-State’s Motion to Dismiss, an evidentiary hearing should be conducted since facts relating to the Commission’s jurisdiction contained in the Motion to Dismiss are in dispute.

II. findings

9. It is agreed with Complainants that an evidentiary hearing should be conducted when jurisdictional facts in a proceeding are in dispute.  When a court’s jurisdiction may turn on disputed facts, in which case the court cannot determine its jurisdiction on the face of the pleadings, it instead may hold an evidentiary hearing and make factual findings related to its jurisdiction.
  “Under C.R.C.P. Rule 12(b)(1), a court is free to weigh the evidence and satisfy itself as to the existence of its power to hear the case.”
  While the defendant may invoke the lack of jurisdiction as a defense, the plaintiff bears the burden of establishing the court’s jurisdiction.

10. Two critical procedural aspects arise in the determination of subject matter jurisdiction.  First, the court is not required to treat the facts asserted in the complaint as true for purposes of determining its jurisdiction.

11. Second, the court is to act as a trier of fact for purposes of determining its jurisdiction and makes factual findings rather than simply determining whether a triable issue of fact exists.  As a result, the court need not accord any presumption in favor of the plaintiff, but instead must “weigh the evidence and satisfy itself as to the existence of its power to hear the case.”

12. It is appropriate to hold a limited evidentiary hearing in order to take evidence and testimony on the disputed facts concerning the Commission’s jurisdiction to hear this Formal Complaint contained in Respondent’s Motion to Dismiss.  As noted previously, the burden of proof as to this Commission’s jurisdiction to hear this matter lies with the Complainants.  The hearing will be held on June 5, 2013.

13. The parties shall file by May 29, 2013, the names of the witnesses each party intends to call, as well as a brief summary of each witness’s testimony.  The summary should include the witness’s name, address, occupation, and a brief summary of the testimony to be proffered.  

14. On May 9, 2013, Complainants filed an Unopposed Motion to Vacate Hearing and Schedule a Procedural Conference.  Complainants request that the default hearing set by the Commission in this matter for May 22, 2013 be vacated and a procedural conference be scheduled in order to establish a procedural schedule including dates for an evidentiary hearing subsequent to a decision on Tri-State’s Motion to Dismiss.

15. The hearing date scheduled for May 22, 2103 has been vacated.  In the event the Motion to Dismiss is denied, or granted in part and denied in part, the ALJ will subsequently set a date for a pre-hearing conference in order to establish a procedural schedule, including dates for an evidentiary hearing.
III. ORDER  
A. It Is Ordered That:  
1. A limited evidentiary hearing as described above is scheduled as follows:

DATE:

June 5, 2013

TIME:

10:00 a.m.

PLACE:
Hearing Room


Colorado Public Utilities Commission


1560 Broadway, Suite 250


Denver, Colorado 80202

2. The parties shall file a witness list with testimony summaries as described above no later than May 29, 2013.

3. The Unopposed Motion to Vacate Hearing and Schedule a Procedural Conference (Motion) filed by Complainants on May 9, 2013 is granted consistent with the discussion above.

4. Response time to the Motion is waived.

5. The evidentiary hearing scheduled for May 22, 2013 is vacated.

6. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________
                     Administrative Law Judge




� See, Response, pp. 7-8 citing Motion to Dismiss, Section II, pp. 2-13.


� Medina v. State, 35 P.3d 443, 452 (Colo. 2001).


� Trinity Broadcasting of Denver, Inc. v. City of Westminster, 848 P.2d 916, 925 (Colo. 1993) (citations omitted).


� Medina, 35 P.3d 443 at 452; Henry-Hobbs v. City of Longmont, 26 P.3d 533 (Colo. App. 2001).


� Id. See also, 2 James Wm Moore, Moore’s Federal Practice § 12.30[4] (3d ed. 1997) (under �Fed.R.Civ.P. 12(b)(1) “when a court reviews a complaint under a factual attack, the allegations have no presumptive truthfulness, and the court that must weigh the evidence has discretion to allow affidavits, documents, and even a limited evidentiary hearing to resolve disputed jurisdictional facts”).


� Trinity Broadcasting, 848 P.2d at 925.
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