Before the Public Utilities Commission of the State of Colorado

Decision No. R13-0579
Docket No. 13A-0101R

R13-0579Decision No. R13-0579
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

13A-0101RDOCKET NO. 13A-0101R
IN THE MATTER OF THE APPLICATION OF UNION PACIFIC RAILROAD COMPANY, FOR AUTHORITY TO CLOSE AND ABOLISH THE HIGHWAY-RAILROAD AT-GRADE CROSSING AT GRAPE STREET BETWEEN SMITH ROAD AND E. 39TH AVENUE, OF THE UNION PACIFIC RAILROAD COMPANY (U.S. DOT #804-620L) AT MILE POST 635.8 ON THE LIMON SUBDIVISION IN THE CITY AND COUNTY OF DENVER, COLORADO.
recommended decision of 
administrative law judge 
g. harris adams 
granting application as 
amended under modified procedure
Mailed Date:  May 16, 2013
I. statement

1. On February 11, 2013, Union Pacific Railroad Company (Union Pacific or UPRR) filed its Application for an order authorizing the closure and abolition of the existing highway-railroad at-grade crossing at Grape Street between Smith Road and E. 39th Avenue in the City and County of Denver, Colorado where a Union Pacific industrial lead track and a Union Pacific spur track currently cross Grape Street at Mile Post 635.8.  The matter was referred to an Administrative Law Judge (ALJ) for resolution by minute entry during the Commission’s Weekly Meeting held April 10, 2013.

2. The Commission gave notice of the Application to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S.  The notice was mailed February 27, 2013.

3. Notice of proposed closure of the Grape Street crossing with the UPRR Mile High Spur was posted at the crossing by UPRR on February 26, 2013 as stated in the Affidavit of Posting of Notice of Closure of Crossing (Affidavit) signed by Susan K. Grabler and filed with the Commission on March 5, 2013.  The Affidavit included photos of the notices posted at the subject crossing.

4. The Regional Transportation District (RTD), the City and County of Denver (Denver), and Staff of the Public Utilities Commission (Staff) timely intervened of right.  RTD does not oppose or contest the granting of the Application.  Thus, its interests most align with Union Pacific.  Denver first states that it does not oppose or contest the application, but they condition the statement upon Union Pacific obtaining all necessary Denver Right-of-Way construction permits prior to starting work, reconstructing Denver’s Right-of-Way pursuant to Denver standards and details at its cost, and install sidewalk on the east side of the crossing to match the existing sidewalk both north and south of the crossing.  In Staff’s intervention, Staff has also identified an issue as to whether sidewalk installation should be provided for upon removal of the tracks and repaving of the road surface.

5. Union Pacific, RTD, Denver, and Staff are parties to this proceeding.

6. By Decision No. R13-0452-I issued April 17, 2013, the undersigned ALJ established a procedural schedule in this matter.

7. On April 25, 2013, Union Pacific filed a Stipulated Motion for an Order Amending Application to Include Sidewalk and Accepting Application as Amended (Stipulated Motion).  In the Stipulated Motion, Union Pacific requests to include installation of a sidewalk on the east side of the crossing to match the existing sidewalk both north and south of the crossing after the closure and abolishment of the existing highway-railroad at-grade crossing of Grape Street.  As all parties in this matter were signatories to the Stipulated Motion, the parties request that response time to the Stipulated Motion be waived and that the hearing in this matter currently scheduled to commence on June 25, 2013 be vacated.

8. The Application as amended by the Stipulated Motion is uncontested, and may be processed under modified procedure pursuant to § 40-6-109(5), C.R.S., and Rule 1403, 4 Code of Colorado Regulations (CCR) 723-1 of the Commission’s Rules of Practice and Procedure, without a formal hearing.

9. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.

II. Findings of Fact, discussion, and conclusions

10. The Commission has jurisdiction in this matter pursuant to § 40-4-106(2)(a) and § 40-4-106(3)(a), C.R.S.

11. Union Pacific is a Delaware corporation in good standing in Colorado.  Union Pacific owns and operates the existing tracks at the Grape Street crossing, the subject of this proceeding.

12. Denver is a political subdivision of the State of Colorado and a home rule city and municipal corporation.  Denver is the municipality responsible for the roadway and pedestrian systems on Grape Street at the location of the crossing.

13. RTD is a political subdivision of the State of Colorado and is a transportation district created pursuant to the authority conferred by Title 32, Article 9, C.R.S., 1973.

14. Staff is litigation Staff of the Commission as identified in the Rule 4 CCR 
723-1-1007(a) notices filed in this docket.

15. Union Pacific requests authority to abolish the existing highway-rail crossing of its Industrial Lead track and Spur track with Grape Street between Smith Road and 
E. 39th Avenue in Denver by removal of its track through the crossing.  Union Pacific seeks to abolish this crossing as the track is being taken out of service at this crossing.  Union Pacific will re-establish the roadway to the City of Denver Standards consistent with existing roadway conditions including establishment of a sidewalk on the east side of the crossing to match the existing sidewalk both north and south of the crossing.  Union Pacific estimates the cost of track removal and re-establishment of the roadway at $16,760 with Union Pacific responsible for completion of the work at its cost.

16. With the removal of the Union Pacific tracks through the Grape Street crossing, any potential highway-rail grade crossing safety issues at the crossing will be eliminated thereby preventing accidents and promoting public safety.  Because the roadway will remain, no motor vehicle drivers will be inconvenienced by closure of the roadway and the traffic using Grape Street will not have to be diverted to other roadways. 

17. Union Pacific omitted traffic counts from its Application since the roadway will remain thereby being unaffected by the removal of the tracks.

18. Union Pacific proposes to begin work upon Commission approval and be completed by July 1, 2014.  Union Pacific will be required to inform the Commission in writing that the track removal and roadway and sidewalk re-establishment is complete through the Grape Street crossing within ten days of completion.  The Commission will expect this letter no later than July 1, 2014.  However, the Commission does understand this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.  Union Pacific will also be required to update the crossing inventory form showing the existing crossing as closed and file a copy of the updated crossing inventory sheet for the closed crossing in this docket by July 1, 2014.

19. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. Response time to the Stipulated Motion for an Order Amending Application to Include Sidewalk and Accepting Application as Amended is waived and the request is granted.  

2. The application filed by the Union Pacific Railroad Company (Union Pacific) on February 11, 2013, as amended on April 25, 2013, requesting authority to abolish the crossing of Grape Street between Smith Road and E. 39th Avenue with the Union Pacific by removal of tracks, railroad milepost 635.8, National Inventory No. 804620L, in the City and County of Denver, State of Colorado is granted.

3. The hearing currently scheduled to commence in this matter on June 25, 2013 is vacated.
4. Union Pacific is authorized and ordered to proceed with the removal of the Union Pacific industrial lead track and spur track through the Grape Street crossing location, removal of all highway-rail crossing related signage and striping, and re-establishment of the roadway and sidewalk on the east side of the crossing.

5. Union Pacific is required to inform the Commission in writing that the crossing abolition is complete within ten days after completion.  The Commission shall expect this letter by July 1, 2014.  However, the Commission understands this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

6. Union Pacific shall be required to update the crossing inventory form for this crossing showing the crossing as closed and file a copy of the crossing inventory form showing the closure by the end of construction on July 1, 2014.

7. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

8. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

9. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge
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