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I. statement

1. CoY Club LLC, doing business as Denver Bar Cart (Applicant), initiated the captioned proceeding on February 19, 2013, by filing an application seeking authority to operate as a common carrier by motor vehicle for hire with the Colorado Public Utilities Commission (Commission).  

2. On February 25, 2013, the Commission provided public notice of the application by publishing a summary of the same in its Notice of Applications Filed as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 
passengers in call-and-demand shuttle service: 

between all points in the following area: Beginning at the intersection of 15th Street and Little Raven Street, Denver, Colorado, thence proceeding northeast on Little Raven to its intersection with 20th Street, thence proceeding southeast on 20th Street to its intersection with Wewatta Street, thence proceeding northeast on Wewatta Street to its intersection with 22nd Street, thence proceeding southeast on 22nd Street to its intersection with Broadway, thence proceeding south on Broadway to its intersection with Colfax Avenue, thence proceeding west on West Colfax Avenue to its intersection with 5th Street, thence proceeding northwest on 5th Street to its intersection with Auraria Parkway, thence proceeding northeast on Auraria Parkway to its intersection with Chopper Circle, thence proceeding northeast on Chopper Circle/Wewatta Street to its intersection with 15th Street, thence proceeding northwest on 15th Street to the point of the beginning.

RESTRICTIONS:  This application is restricted:
(1)
against operating on streets with posted speed limit signs over 35 miles per hour, and 

(2)
to operating LSV and NEV certified vehicles.

3. On March 15, 2013, MKBS, LLC, doing business as Metro Taxi and/or Taxis Fiesta and/or South Suburban Taxi (Metro Taxi) filed their Entry of Appearance and Notice of Intervention through counsel.  This filing attached Commission Authority No. 1481 held by Metro Taxi and a preliminary list of witnesses and exhibits.

4. On March 27, 2013, Colorado Cruisers, doing business as Colorado Crewz-In (Cruisers) filed their Notice of Intervention. This filing attached Commission Authority No. 55825 held by Cruisers.

5. On March 27, 2013, Colorado Cab Company, doing business as Denver Yellow Cab (Colorado Cab) filed their Entry of Appearance and Notice of Intervention through counsel.  This filing attached Commission Authority No. 2378 held by Colorado Cab.

6. On April 3, 2013, the Commission deemed the application complete and it was referred to an Administrative Law Judge (ALJ) for disposition.

7. On April 4 and 5, 2013, the Applicant filed its Objection to and Request of Motion to Dismiss the interventions of Metro Taxi, Colorado Cab, and Cruisers. This filing also contained what appeared to be an amendment to the Application.

8. By Interim Order No. R13-0410-I, issued on April 9, 2013, the motions of the Applicant were denied; the interventions of Metro Taxi, Colorado Cab, and Cruisers were granted; Applicant and Cruisers were ordered to make filings concerning legal representation by April 22, 2013; and a prehearing conference was scheduled for April 30, 2013. 

9. On April 23, 2013, counsel for the Applicant entered his appearance.

10. By Interim Order No. R13-0439-I issued April 16, 2013, a prehearing conference was rescheduled for April 26, 2013.

11. At the prehearing conference, Cruisers was admonished to make the filing ordered in Decision No. R13-0410-I and Applicant indicated it would file an amendment to its Application or withdraw its Application by May 6, 2013.  The parties were also ordered to confer and propose a procedural schedule and advise the undersigned ALJ of the proposed schedule by May 10, 2013, if the Application was not withdrawn.

12. On May 2, 2013, Cruisers made the required filing and shall be allowed to proceed in the above captioned docket pro se. 
13. On May 8, 2013, Applicant filed its Amended Application to change the proposed service from call-and-demand service to scheduled service. 

14. As of the date of this Order the parties have failed to propose a procedural schedule.

II. AMENDMENT to Application

15. The amendment to the Application proposes to change the offered service from call-and-demand service to scheduled service and contains this statement:

Denver Bar Cart does not intend on being an ‘on Call’ or ‘on Demand’ service. Denver Bar Cart intends on traveling between and only stopping at specified spots (as defined below) in the described Area of Operations (as defined below). Denver Bar Cart does not intend on being on a set schedule or route, but does intend on acting as a Shuttle Service for the members of the public that wish to have a free ride do(sic) a Denver Bar Cart Stop.  

16. Later in the Amended Application under Applicant’s Statement of Fact Regarding Public Need, the following statement is contained:

Denver Bar cart intends to:

(a) Initially operate one (1) to two (2) 6-passenger golf cart(s) in downtown Denver; (b) to provide free transportation between specifically established Stops (as defined below) in the lower downtown area of Denver within the area described in section 10.a. above (“Area of Operations”); (b) (sic) contract and partner with organizations in the Area of Operations to establish the Stops; (c) offer free rides to the public while traveling from Stop to Stop, but only from one stop to another; (d) not have a dispatch to request a cart for a scheduled pick up; (e) to not leave the Area of Operations for the purpose of transporting a member of the public to a requested location; (f) to operate year round, 
Monday-Sunday, weather permitting; and (g) to cease operations on or before 12:00 A.M. 

“Stop(s)” are herein defined as a specified location intended to facilitate and increase the frequency in which Denver Bar Cart’s partner’s establishments are visited. 

17. Apparently Applicant has failed to familiarize itself with the definition of “scheduled service” found at Rule 6201(i) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-6:

“Schedule,” “on schedule,” or “scheduled service” means the transportation of passengers between fixed points and over designated routes at established times as specified in the common carrier’s time schedule as filed with and approved by the Commission.  

18. The proposed amendment to the application, while in name is for scheduled service, it is in realty the opposite of scheduled service. The proposed amendment contains neither established times nor fixed points.  Under the proposed amendment, the Applicant would be free to transport passengers whenever it wanted to wherever it wanted and change its’ authority at will. That is not scheduled service.

19. To be acceptable, restrictions must be restrictive in nature, clear and understandable, and administratively enforceable.  Both the authority and any restriction on that authority must be unambiguous and must be contained wholly within the permit.  Both must be worded so that a person will know, from reading the permit and without having to resort to any other document, the exact extent of the authority and of each restriction.  Clarity is essential because the scope of an authority must be found within the four corners of the permit, which is the touchstone by which one determines whether the operation of a common carrier is within the scope of its Commission-granted authority.

20. The proposed amendment is not restrictive in nature, clear, understandable, or administratively enforceable and therefore must be rejected.    

21. The Application remains the same as noticed by the Commission on February 25, 2013 and supplemented by the Applicant on February 27, 2013.

III. Procedural schedule

22. Since the parties have failed to present a procedural schedule, the undersigned ALJ shall set a procedural schedule sua sponte.  Informal communications have been made to the parties to establish if any conflicts exist for the proposed hearing dates.

23. The following procedural schedule shall be adopted:

Applicant’s Witness and Exhibit List 



      
         May 31, 2013


Intervenors’ Witness and Exhibit Lists 



         June 10, 2013


Evidentiary Hearing on Application




June 20 & 21, 2013

24. The witness list shall contain a short summary of the anticipated testimony of each witness. 
25. Parties are advised that no witness will be permitted to testify, except in rebuttal, unless that witness is identified on a list of witnesses filed and served in accordance with the procedural schedule.  Parties are advised further that no exhibit will be received in evidence, except in rebuttal, unless filed and served in accordance with the procedural schedule.

26. Any party wishing to make an oral closing statement may do so immediately following the close of the evidence (i.e., after presentation of evidence near the end of the hearing).

27. All parties are advised that this proceeding is governed by the Rules of Practice and Procedure found at 4 CCR 723-1, Part 1.  The ALJ expects the parties to comply with these rules.  The rules are available on the Commission’s website and in hard copy from the Commission.

28. Each party is specifically reminded that all filings with the Commission must also be served upon all other parties in accordance with Rule 1205 of the Rules of Practice and Procedure, 4 CCR 723-1. 

IV. ORDER

A. It Is Ordered That:

1. The evidentiary hearing is scheduled in this matter as follows:


DATES:
June 20 and June 21, 2013


TIME:

10:00 a.m.


PLACE:
Hearing Room



Colorado Public Utilities Commission



1560 Broadway, Suite 250



Denver, Colorado

2. The amendment to the Application filed by CoY Club LLC, doing business as Denver Bar Cart on May 8, 2013 is rejected. 

3. Colorado Cruisers, doing business as Colorado Crewz-In shall be allowed to proceed in the above captioned docket pro se.

4. The procedural schedule discussed in ¶ 23 is adopted.

5. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge
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