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I. STATEMENT  
1. On April 2, 2013, Prospect Mountain Water Company, Inc. (Company or Applicant), filed a verified Application.  Seven exhibits are appended to the filing.  The Application commenced this proceeding.  
2. Accompanying the Application were:  (a)  Direct Testimony and Exhibits of Frank Huffman;
 and (b) Direct Testimony and Exhibits of Robert Lawrence.
  These testimonies and exhibits support both this Application and the application in Docket No. 13A-0203W.
  

3. On April 3, 2013, Applicant filed in Docket No. 13A-0203W and in this docket (in one document) a Motion to Consolidate Proceedings and Motion for Stay (Motion to Consolidate).  On May 14, 2013, Applicant withdrew Docket No. 13A-0203W.  This Order will deny as moot the Motion to Consolidate.
  

4. On April 4, 2013, the Commission issued its Notice of Application Filed.  On April 8, 2013, the Commission issued its Errata - Notice of Application Filed (Corrected Notice).  The Corrected Notice included a procedural schedule.  On May 6, 2013, Decision 
No. R13-0524-I vacated that procedural schedule.  

5. On April 24, 2013, by Minute Order, the Commission referred this docket to an Administrative Law Judge (ALJ).  

6. The following intervened as of right in this proceeding:  David and Judy Britton, Paula Burr, Austin and Nancy Condon, Kenneth and Kathleen Lindeman, and Trial Staff of the Commission (Staff).  

7. The intervention period expired on May 8, 2013.  Review of the Commission file in this matter reveals that, as of the date of this Order, no other person has intervened as of right or has filed a motion for permission to intervene.  Review of the Commission file reveals that, as of the date of this Order, no person has filed a motion for leave to intervene out of time.  

8. The Brittons, Ms. Burr, the Condons, the Lindemans, and Staff, collectively, are the Intervenors.  Applicant and the Intervenors, collectively, are the Parties.  

9. The Brittons, Ms. Burr, the Condons, and the Lindemans appear pro se in this matter.  Applicant and Staff are represented by legal counsel.  

A. Procedural Schedule, Final Prehearing Conference Date, Evidentiary 
Hearing Dates, and Related Matters.  

10. By Decision No. R13-0524-I, the ALJ scheduled a May 13, 2013 prehearing conference.  The ALJ convened the prehearing conference as scheduled.  At that prehearing conference, Applicant, David Britton, Austin Condon, and Staff were present and participated.  

11. At the prehearing conference, the ALJ made oral rulings on the procedural schedule, discovery, and treatment of information claimed to be confidential.  This Order memorializes those rulings.  

12. The Parties agreed to the following schedule,
 which the ALJ finds acceptable
 and which the ALJ will adopt:  (a) no later than May 31, 2013, Applicant will file its direct testimony and exhibits with the testimony pertaining to Docket No. 13A-0203W red-lined and with no other changes; (b) no later than June 25, 2013, each intervenor will file its answer testimony and exhibits; (c) no later than August 6, 2013, Applicant will file its rebuttal testimony and exhibits; (d) no later than August 6, 2013, each intervenor will file cross-answer testimony and exhibits;
 (e) no later than August 12, 2013, each party will file its corrected testimony and exhibits; (f) no later than August 12, 2013, each party will file its prehearing motions;
 (g) no later than August 12, 2013, the Parties will file any stipulation (e.g., a stipulation as to facts or admissibility of prefiled testimony) and any settlement reached; (h) a final prehearing conference will be held on August 19, 2013;
 (i) the evidentiary hearing will be held on August 21 through 23, 2013; and (j) no later than September 11, 2013, each party will file its post-hearing statement of position, to which (absent a further Order) no response will be permitted.  

13. The Parties are advised, and are on notice, that absent a showing of unusual circumstances, the ALJ will not permit a party to ask its witness, as part of the witness’s oral testimony, to make one or more corrections to prefiled testimony or to an exhibit appended to prefiled testimony.  The ALJ expects a sponsoring party to assure that, when offered as an exhibit at hearing, its witness’s testimony and exhibits are as prefiled, including corrections filed pursuant to the procedural schedule, and that all necessary corrections have been prefiled in accordance with the procedural schedule.  

14. With respect to witness testimony and exhibits that contain highly confidential information
 or confidential information
, or both:  (a) if an entire document is not confidential, each portion that contains confidential information will be clearly marked (e.g., shaded), and each page will state in the heading:  “This page contains confidential information as shown”; (b) any portion of a witness’s testimony and exhibits that contains highly confidential information will be clearly marked (e.g., shaded), and each page will state in the heading:  “This page contains highly confidential information as shown”; (c) if the same page contains both confidential information and highly confidential information, the highly confidential information will be differentiated from the confidential information (e.g., by use of different shading), and each page will state in the heading:  “This page contains highly confidential information and confidential information as shown”; and (d) the public version of a document that contains confidential information or highly confidential information, or both, will identify in the heading each page on which that information appears.  

15. Rule 4 Code of Colorado Regulations (CCR) 723-1-1100(c)
 requires the cover page of a document to state that the document (in this case, testimony, and exhibits) contains confidential information and to identify where in the document the confidential information is found.  The same notice requirement applies to a document that contains highly confidential information.  

16. For clarity of the evidentiary record and to assist the ALJ and the Parties during the hearing, a sponsoring party will assure, where possible, that the page numbers and the line numbers are the same on the public version of a document, the confidential version of the document, and the highly confidential version of the document.  

B. Hearing to Take Public Comment and Procedures for that Hearing.  

17. This is a rate case proceeding.  In a rate case, the ALJ’s practice is to hold a hearing to take public comment.  

18. By this Order, the ALJ will schedule a hearing to take public comment on the issues in this docket.  The hearing will be held in Estes Park, Colorado on August 14, 2013.  

19. The following are the procedures for the hearing to take public comment:  


a.
An individual who is a party or who is a representative of a party will not be permitted to present comments at the hearing to take public comment.  Parties will present their positions and will make their comments through testimony at the evidentiary hearing.  


b.
The hearing to take public comment will be transcribed.  


c.
The hearing to take public comment will begin at 5:30 p.m. and will continue until concluded, but in no event later than 9:00 p.m.  


d.
Individuals who wish to make a comment will sign up to speak and will be heard in the order in which they sign up to speak.  Generally, the ALJ will permit each individual to speak for five minutes; but the length of time allotted to each speaker will depend on the number of persons who wish to speak.  


e.
If they wish to do so, Parties may ask clarifying questions of an individual who makes a comment at the hearing to take public comment.  


f.
The ALJ may ask clarifying questions of an individual who makes a comment at the hearing to take public comment.  

20. It is the Commission’s practice to take into consideration the comments -- both written and oral -- made by members of the public.  At the evidentiary hearing, Parties will have an opportunity to respond orally to the comments made during the August 14, 2013 hearing to take public comment.
  The Parties are advised, and are on notice, that a party that desires to respond to any such comments must inform the ALJ of that fact at the evidentiary hearing.  

C. Discovery-related Matters.  

21. At the prehearing conference, the Parties proposed discovery-related procedures, which the ALJ will adopt.  

22. Unless modified by this Order, Rule 4  CCR 723-1-1405 will govern discovery in this matter.  

23. The Rule 4 CCR 723-1-1405(a)(II) limitation on the number of questions, or on the number of subparts to questions, that may be propounded without changing the discovery response time will not apply in this proceeding.  Parties will be limited to 20 questions in each set of discovery requests, and the ALJ establishes (at this time) no limit as to the number of sets of discovery that a party may propound.  The Parties will work cooperatively with one another (for example, will work cooperatively to accommodate, where possible, requests for additional time within which to respond to discovery).  

24. Subject to Rule 4 CCR 723-1-1100, discovery requests and discovery responses will be served on all Parties.  

25. Discovery requests that do not include confidential information or highly confidential information will be served by electronic mail.  Discovery responses that do not include confidential information or highly confidential information will be served by electronic mail.  

26. Except as agreed by the Parties, discovery requests that include confidential information will not be served by electronic means.  Except as agreed by the Parties, discovery responses that include confidential information will not be served by electronic means.  

27. The ALJ will order these cut-off dates for the service of discovery requests:  (a) for discovery addressed to direct testimony and exhibits:  the cut-off date is June 25, 2013; (b) for discovery addressed to Intervenors about their interventions and interest in this proceeding:  the cut-off date is June 25, 2013; (c) for discovery addressed to answer testimony and exhibits:  the cut-off date is August 6, 2013; (d) for discovery addressed to rebuttal testimony and exhibits:  the cut-off date is August 12, 2013; (e) for discovery addressed to cross-answer testimony and exhibits:  the cut-off date is August 12, 2013; and (f) for discovery addressed to corrected testimony and exhibits:  the cut-off date is August 15, 2013.  

28. Parties may serve discovery no later than 5:00 p.m. Mountain Time (MT) on Monday through Thursday and may serve discovery no later than 12:00 noon MT on Friday.  Discovery served later than these stated times will be deemed to be served on the next business day.  

29. Parties may not serve discovery on Staff on Memorial Day (May 27, 2013) or on Independence Day (July 4, 2013), each of which is a State holiday.  

30. The ALJ will order the following response times to discovery:  (a) for discovery addressed to direct testimony and exhibits:  response time is ten calendar days; (b) for discovery addressed to Intervenors about their interventions and interest in this proceeding:  response time is ten calendar days; (c) for discovery addressed to answer testimony and exhibits:  response time is seven calendar days; (d) for discovery addressed to rebuttal testimony and exhibits:  response time is five calendar days; (e) for discovery addressed to cross-answer testimony and exhibits:  response time is five calendar days; and (f) for discovery addressed to corrected testimony and exhibits:  response time is three calendar days.  

31. Except as a proposed exhibit or as necessary to support or to respond to a motion, the Parties will not file discovery requests or discovery responses with the Commission.  

32. Except as a proposed exhibit or as necessary to support or to respond to a motion, the Parties will not serve discovery requests or discovery responses on the ALJ, on Commission Advisory Staff, or on Commission Advisory Counsel.  

33. Motions pertaining to discovery disputes may be filed at any time.  By this Order, the ALJ will shorten, to three business days, the response time to a motion pertaining to a discovery dispute.  If necessary, the ALJ will hold a hearing on a discovery-related motion as soon as practicable after the motion and response are filed.  

D. Confidential Information and Highly Confidential Information.  

34. In this proceeding, Rule 4  CCR 723-1-1100 will govern the treatment of information claimed to be confidential.  
35. In this proceeding, Rule 4  CCR 723-1-1100(a)(III) will govern the treatment of information claimed to be highly confidential.  
36. The Parties are advised, and are on notice, that information in this proceeding will not be highly confidential information unless a party has filed in this docket, and the ALJ has granted, a motion seeking extraordinary protection for the information that is claimed to be highly confidential.  

E. Matters Pertaining to Hearing Exhibits.  

37. Each type of a witness’s testimony and exhibits (e.g., direct, answer, rebuttal, cross-answer) will be one hearing exhibit.  

38. Hearing exhibits will be marked numerically and sequentially, beginning with the number 1, irrespective of the sponsoring party.  

39. Prefiled testimonies and exhibits will be the first hearing exhibits
 and will be given hearing exhibit numbers such that all the testimonies and exhibits sponsored by one witness are together.  As an example, assume that Company witness Smith prefiles direct testimony and rebuttal testimony; the testimonies would be marked as Hearing Exhibits No. 2 (direct) and No. 3 (rebuttal).  

With respect to marking hearing exhibits that contain highly confidential information or confidential information, or both:  (a) any portion of a witness’s testimony and exhibits that contains confidential information will be marked as Confidential Hearing Exhibit No. XXA and, at the hearing, will be in a separate and sealed envelope marked in accordance with Rule 4 CCR 723-1-1100(c)(III); (b) any portion of a witness’s testimony and exhibits that contains highly confidential information will be Highly Confidential Hearing Exhibit No. XXB and, at the hearing, will be a separate and sealed envelope marked in accordance with 

40. Rule 4 CCR 723-1-1100(c)(III); (c) if a page contains both confidential information and highly confidential information, the highly confidential information will be redacted from the page in the Confidential Hearing Exhibit; and (d) if a page contains both confidential information and highly confidential information, the highly confidential information will be differentiated (e.g., by different shading) from the confidential information in the Highly Confidential Exhibit.  

41. As an example of hearing exhibit marking, assume that Company witness 
Smith files direct testimony and exhibits that contain highly confidential information and files rebuttal testimony and exhibits that contain both confidential information and highly confidential information.  His direct testimony and exhibits are given one hearing exhibit number (in the example, Hearing Exhibit No. 2); and the highly confidential information is Hearing Exhibit No. 2B.  His rebuttal testimony and exhibits are given one hearing exhibit number (in the example, Hearing Exhibit No. 3); the confidential information is Hearing Exhibit No. 3A; and the highly confidential information is Hearing Exhibit No. 3B.  

42. The Parties are advised, and are on notice, that it is the responsibility of each party to be sure that it has a sufficient number of copies of each document that it wishes to offer as an exhibit at the evidentiary hearing.  With respect to prefiled testimony and exhibits, this means that, at the hearing, a party must provide a copy to be marked as an exhibit and retained by the Commission.  This is a requirement even though the testimony and exhibit are prefiled.  With respect to documents other than prefiled testimony and exhibits, this means that, at the hearing, a party must have at least the number of copies sufficient:  (a) to have one to be marked and retained by the Commission as the hearing exhibit; (b) to provide a copy to each of the other parties; (c) to provide one to the ALJ; and (d) to retain a copy.  The Commission will not make copies of documents that are offered as exhibits.  

II. ORDER  
A. It Is Ordered That:  
1. A hearing to take public comment in this matter is scheduled for the following date, at the following time, and in the following location:  

DATE:
August 14, 2013  

TIME:
5:30 p.m. and continuing until concluded, 
 
   but in no event later than 9:00 p.m.  

PLACE:
Municipal Building Board Room  

170 McGregor Avenue  

Estes Park, Colorado  

2. The procedures for the hearing to take public comment are set out above.  

3. A final prehearing conference in this matter is scheduled as follows:  

DATE:
August 19, 2013  

TIME:
10:00 a.m.  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

4. Failure to attend or to participate in the prehearing conference is a waiver of objection to the rulings made during the prehearing conference.  

5. The evidentiary hearing in this matter is scheduled for the following dates, at the following times, and in the following location:  

DATES:
August 21, 22, and 23, 2013  

TIME:
9:00 a.m. each day  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

6. Consistent with the discussion above, the following procedural schedule is adopted:  (a) no later than May 31, 2013, Applicant shall file its direct testimony and exhibits with the testimony pertaining to Docket No. 13A-0203W red-lined and with no other changes; (b) no later than June 25, 2013, each intervenor shall file its answer testimony and exhibits; (c) no later than August 6, 2013, Applicant shall file its rebuttal testimony and exhibits; (d) no later than August 6, 2013, each intervenor shall file cross-answer testimony and exhibits; (e) no later than August 12, 2013, each party shall file its corrected testimony and exhibits; (f) no later than August 12, 2013, each party shall file its prehearing motions; (g) no later than August 12, 2013, the Parties shall file any stipulation and any settlement reached; and (h) no later than September 11, 2013, each party shall file its post-hearing statement of position, to which (absent a further Order) no response will be permitted.  

7. Consistent with the discussion above, Parties shall identify, as described above, confidential information and highly confidential information contained in testimony and exhibits and other documents filed in this docket.  

8. Except as modified by this Order, Rule 4 Code of Colorado Regulations 
723-1-1405 shall govern discovery in this proceeding.  

9. The provisions of ¶¶ 23 through 32, above, shall govern discovery in this proceeding.  

10. The response time to a motion pertaining to a discovery dispute in this proceeding is shortened to three business days.  

11. Rule 4 Code of Colorado Regulations 723-1-1100 shall govern treatment of information claimed to be confidential in this proceeding.  

12. Rule 4 Code of Colorado Regulations 723-1-1100(a)(III) shall govern motions for extraordinary protection of information claimed to be highly confidential in this proceeding.  

13. The Motion to Consolidate Proceedings and Motion for Stay filed by Prospect Mountain Water Company, Inc., on April 3, 2013 is denied as moot.  

14. The Parties are held to the advisements in the Orders issued in this proceeding.  
15. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  Confidential Exhibit FH-6 is filed under seal as it contains information that the Company claims is confidential.  


�  Confidential Exhibits RL-3 and RL-4 are filed under seal as they contain information that the Company claims is confidential.  


�  That docket is In the Matter of the Verified Application of Prospect Mountain Water Company, Inc., Requesting an Order Granting It:  (1) Expedited Approval to Enter into a Loan Transaction; (2) Expedited Approval to Enter into a Lease Transaction of its Contractual Water Allotment Units for Water Year 2013; (3) Motion to Shorten the Intervention and Notice Period; and (4) Certain Waivers.  


�  The ALJ made this ruling at the May 13, 2013 prehearing conference.  This Order memorializes that ruling.  


�  By their absence and pursuant to the advisements in Decision No. R13-0524-I, Ms. Burr and the Lindemans are deemed to have waived objection to the rulings made, the procedural schedule established, and the hearing dates established at the prehearing conference.  


�  The procedural schedule is acceptable because it allows sufficient time for the Commission to issue its decision in this rate case by December 4 2013.  


�  Cross-answer testimony responds only to the answer testimony of another intervenor.  An intervenor may file cross-answer testimony even if that party did not file answer testimony.  


�  Prehearing motions include dispositive motions and motions to strike testimony and exhibits.  


�  At the final prehearing conference, the ALJ will hear argument on prehearing motions as to which she has not ruled.  As with the May 13, 2013 prehearing conference (see Decision No. R13-0524-I), failure to appear at the prehearing conference will be deemed to be waiver of objection to the rulings made during the August 19, 2013 prehearing conference.  


�  As used in this Order, highly confidential information is information that, in this docket, the ALJ has determined is highly confidential and that is subject to an order for extraordinary protection.  


�  As used in this Order, confidential information is information that a party claims is confidential and that is filed under seal with the Commission.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  If they wish to do so, Parties may respond in their prefiled testimony to written comments from members of the public.  


�  Prefiled testimony and exhibits will follow the Application, should Applicant decide to offer the Application as a hearing exhibit.  
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