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I. STATEMENT  

1. On January 17, 2013, Martin Spacek (Complainant) filed a Complaint against Public Service Company of Colorado (Respondent or Public Service).  That filing commenced this docket.  
2. By Minute Order, the Commission referred this matter to an Administrative Law Judge on January 30, 2013. 
3. On January 25, 2013, the Commission served its Order to Satisfy or Answer on Respondent.  

4. By Decision No. R13-0207-I, issued February 12, 2013, an evidentiary hearing was scheduled in this docket for April 1, 2013.

5. Complainant and Respondent are the only parties to the proceeding. Complainant appeared pro se and Public Service appeared and participated through counsel.

6. At the scheduled time and place, the hearing was called to order. During the course of the hearing, testimony was received from Martin Spacek, the Complainant and Mr. Richard Moss and Mr. Mark Adams on behalf of Respondent.  Exhibits 1 through 14 were identified, offered, and admitted into evidence, Exhibit 2 was admitted as a confidential exhibit. 
7. Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge hereby transmits to the Commission the record of this proceeding, a written recommended decision containing findings of fact and conclusions of law, and a recommended order.

II. FINDINGS OF FACT

8. Public Service is a Colorado public utility, as defined in § 40-1-103(l)(a), C.R.S.
9. Mr. Martin Spacek is a customer of Public Service and also a certified electrician.

10. Mr. Spacek maintains two residences serviced by Public Service one at 
2720 SE Grapevine Road., Idledale, Colorado, 80453 (Idledale residence) and a second at 129 Chestnut Street, Leadville, Colorado, 80461 (Leadville residence).

11. Mr. Richard Moss is the manager of gas and electric field operations for Public Service.

12. Mr. Mark Adams is the manager of distribution design for Public Service.

13. Under Public Service’s Tariff No. 7, relocations that are for aesthetic reasons or for the convenience of others are done at the customer’s expense. See Hearing Exhibit 1.
14. Under Public Service’s Tariff No. 7, the cost to the customer for a connection or reconnection loop charge is $144.00. See Hearing Exhibit 3.
15. The Public Service electrical connection to the Idledale residence was above ground and went overhead between trees to a meter which was attached to the residence. The connection was made using a number four or less amperage wire.

16. In 2010 or 2011, Mr. Spacek considered moving the Public Service electrical connection at the Idledale residence from the overhead location to an underground location to avoid any possible loss of service issues that could arise from storms.  Two other customers/neighbors also had their electrical connection at the same overhead location, as Mr. Spacek. See Hearing Exhibit 14.
17. In November of 2012, Mr. Spacek contacted Mr. Moss with Public Service and requested that his existing overhead service at the Idledale residence be placed underground. 

18. Mr. Spacek was advised, by Mr. Moss, that Public Service required relocations that are for aesthetic reasons or for the convenience of others to be completed at the customer’s expense.  

19. Mr. Moss then directed Mr. Spacek to contact the design personnel at Public Service to determine what work needed to be done, the cost of the work, and the electrical load on the house.  This information was then to be converted into a work order for a Public Service work crew to perform the work. 
20. In the discussions, various costs and options were discussed with Mr. Spacek. These options included the cost of Public Service digging a trench to place the service underground or the cost if Mr. Spacek dug the trench. During these discussions, Mr. Spacek inquired if the meter could be moved away from the house.  Mr. Spacek was advised that it was possible and that moving the connection away from the house, to a new meter and pedestal provided by Mr. Spacek, would further lessen the cost of moving the service.    

21. Also during the discussions it was determined and agreed upon by both parties that the residence required 320 ampacity
.

22. When the options for the work were agreed upon by both Mr. Spacek and Public service, a design package was done for the job and presented to Mr. Spacek showing a cost of $517.67.  See Confidential Hearing Exhibit 2. Mr. Spacek signed the proper paperwork and paid $517.67 to Public Service. 

23. Public Service would not begin the job until the agreed amount was paid. 

24. On February 8, 2012, Public Service sent two linemen and two trucks to the  Ideldale residence to perform the agreed upon and paid for work. The Public Service linemen disconnected the wire at the transformer and at the house, removing the old wire and then ran a new wire from the transformer down to the new meter location, which had been supplied by Mr. Spacek.  The linemen did not alter the electrical connections of the other customers whose connections went between the trees.

25. In April of 2012, Mr. Spacek called Public Service to have electrical service reconnected to the Leadville residence.  There was no design service done for this job

26. On April 19, 2013, one lineman was sent by Public Service to the Leadville residence to reconnect electrical service. The lineman used the existing wire from the transformer to connect to the wiring that came out of Mr. Spacek’s conduit on the Leadville residence.  The lineman did not replace any wiring.

27. Mr. Spacek was charged $135.00
 for the work that was done at the Leadville residence.  

III. DISCUSSION AND CONCLUSIONS

28. The Commission has jurisdiction over this Complaint pursuant § 40-6-108, C.R.S.

29. Except as otherwise provided by statute, the Administrative Procedure Act imposes the burden of proof in administrative adjudicatory proceedings upon "the proponent of an order."
  As to claims in the Complaint, Complainant is the proponent of the order because he commenced the proceeding and is the proponent of the order as to the Complaint.
  Rule 1500 states:  “Unless previously agreed to or assumed by a party, the burden of proof and the burden of going forward shall be on the party that is the proponent of the order.  The proponent of the order is that party commencing a proceeding …”
    
30. Complainants bear the burden of proof by a preponderance of the evidence as to claims stated in the Complaint.
  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence. Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole, slightly tips in favor of that party. 

31. “In civil cases, the burden of proof is on the plaintiff to prove the elements of the case by a preponderance of the evidence.  This burden of proof does not shift during the proceeding, although it may be aided by a presumption or a shift of the burden of going forward with the evidence once the plaintiff has established a prima facie case. ”
  
32. The exact language of a Tariff must be looked at to determine if the relief sought by the Complainant is just. U.S. West Communications, Inc. v. Longmont, 924 P2d 1071, 1079 (Colo. App. 1995). 

33. The Complainant alleges that Public Service overcharged for the service preformed at the Idledale residence.  Complainant’s theory of the case is that the work done at the Idledale residence was the same work which was done at the Leadville residence. Since the work was the same the cost should be the same. He seeks $382.67, the difference between what he was charged by Public Service for the jobs.

34. To further bolster his argument, the Complainant denies agreeing to an upgrade of the wiring or to any agreement to pay $517. 67 for the work done at the Idledale residence.  

35. Finally, the Complainant argues that the worked performed was also beneficial to Public Service because moving the electrical connection to an underground location will result in fewer service interruptions due to the weather and therefore fewer man hours spent on repairs. Due to this benefit, the Complainant believes Public Service should bear additional costs associated with moving his electrical connection underground.  

36. The Complainant does not reference any portion of the Tariff that was violated by Public Service. 

37. In examining the work done at the Idledale residence and at the Leadville residences, the differences between the two services are substantial:

a)
The man power required at the Idledale job was twice that of the Leadville job;

b)
The Idledale job required a design team, the Leadville job did not; 

c)
The Idledale job required the electric connection to be moved from above ground in trees to below ground, the Leadville job was only a reconnection of service. The electrical connection was not moved below ground or out of trees;

d)
The wiring was upgraded and the old wiring was removed at the Idledale job, the wiring was not upgraded nor was the old wiring removed at the Leadville job.

38. The work performed at the Leadville residence of only reconnecting the electrical service of Mr. Spacek, falls under provisions of the connect/reconnect loop charge in Tariff No. 7.  The work done at the Idledale residence was a relocation and upgrade of service and does not fall under the connect/reconnect loop charge. See Hearing Exhibit 3.
39. The work that was to be performed at the Idledale residence was presented to Mr. Spacek in the form of a design package and showed that the work included “relocate & upgrade elec.” See Confidential Exhibit 2.  Mr. Spacek is a certified electrician so it should not have come as a surprise that there was an upgrade of the wiring based upon that statement contained within the design package.  Mr. Spacek is more educated in the terms used by professionals dealing with electricity than a member of the general public.  It is not credible that he did not understand or know that Public Service intended to upgrade the wiring to the Idledale residence.  Although Complainant may not have specifically asked for the wiring to be upgraded, he did not object to it when the plans for the upgrade were presented to him during negotiations.

40. Contrary to the argument of the Complainant, he did make an agreement to have the work done at the Idledale residence. Public Service would not perform the work until payment was made.  It does not make logical sense to believe that after a price was negotiated, and payment was necessary for the work to be completed that this would not be an agreement between the parties.  Further, there is nothing contained within the design package that states the price is subject to change.

41. While the work done at the Idledale residence could be of some benefit to Public Service, there was no actual evidence that there was a benefit.  In fact, circumstantial evidence tends to indicate there was no benefit to Public Service in moving the electrical connection to the Idledale residence underground.
   

42. Without a direct violation of a Tariff provision, the arguments of the Complainant fail to meet the necessary burden to prevail in the above captioned docket. 
IV. ORDER
A. The Commission Orders That:  
1. The formal complaint filed by Martin Spacek against Respondent Public Service Company of Colorado on January 17, 2013, is dismissed and Docket No. 13F-0044E is closed.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




� Ampacity is the maximum amount of electrical current a conductor or device can carry before sustaining immediate or progressive deterioration.


� Mr. Spacek was charged $135.00 in error. According to Tariff No. 7 the proper charge should have been $144.00. 


� 	§ 24-4-205(7), C.R.S.  


� 	Rule 1500 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.


� 	Rule 1500, 4 CCR 723-1.


� 	Section 13-25-127(1), C.R.S.; Rule 1500 of the Rules of Practice and Procedure, 4 CCR 723-1.  


� 	Decision No. C08-1182, Docket No. 07A-265E issued November 14, 2008, citing § 13-25-127, C.R.S., and W. Distributing Co. v. Diodosio, 841 P.2d 1053 (Colo. 1992).


� The electrical connections of Mr. Spacek’s neighbors, which were also in the trees, were not moved underground when Mr. Spacek’s connection was moved underground. It logically would make sense to move the neighbors’ connections at the same time as Mr. Spacek if Public Service perceived a benefit to moving the connections underground. 
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