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IN THE MATTER OF THE verified application of prospect mountain water company, inc., requesting an order granting it:  (1) expedited approval to enter into a loan transaction; (2) expedited approval to enter into a lease transaction of its contractual water allotment units for water year 2013; (3) motion to shorten the intervention and notice period; and (4) certain waiverS.  
interim order of 
ADMINISTRATIVE law Judge 
mana l. jennings-fader 
granting unopposed staff motion and permitting staff to intervene, 
scheduling preheaRing conference, 
notifying parties that application has 
been deemed complete, vacating procedural 
schedule, and containing advisements  
Mailed Date:  May 3, 2013  
I. STATEMENT  
1. On March 19, 2013, Prospect Mountain Water Company, Inc. (Prospect Mountain, Company, or Applicant), filed a verified Application.
  The Application commenced this proceeding.  
2. On March 21, 2013, by Decision No. C13-0341-I, the Commission granted the Company’s motion to shorten the intervention and notice period.  The Commission shortened, to and including April 1, 2013 the notice period and the intervention period.  

3. On March 21, 2013, the Commission issued its Notice of Application Filed (Notice).  The Notice included a procedural schedule; this Order will vacate that procedural schedule.  

4. On April 3, 2013, Applicant filed in Docket No. 13A-0291W
 and in this docket (in one document) a Motion to Consolidate Proceedings and Motion for Stay (Company Motion).  

5. On April 17, 2013, by Minute Order, the Commission referred this docket to an Administrative Law Judge (ALJ).  

A. Interventions.  

6. On March 29, 2013, David and Judy Britton filed to intervene in this proceeding.  In that filing, the Brittons state that they are ratepayers of Applicant.  The filing establishes that the Brittons are intervenors as of right and are a party in this proceeding.  They oppose the Application and are not represented by legal counsel.  

7. On March 29, 2013, Austin and Nancy Condon filed to intervene in this proceeding.  In that filing, the Condons state that they are ratepayers of Applicant.  The filing establishes that the Condons are intervenors as of right and are a party in this proceeding.  They oppose the Application and are not represented by legal counsel.  

8. Rule 4 Code of Colorado Regulations (CCR) 723-1-1201(a)
 requires a party in an adjudication before the Commission to be represented by an attorney except that, pursuant to Rule 4 CCR 723-1-1201(b)(I) and as relevant here, an individual may appear without an attorney to represent her or his own interests.  

9. This is an adjudication before the Commission.  

10. To the extent -- and only to the extent -- that they represent their own interests, David and July Britton may appear in this proceeding pro se (that is, without an attorney).  If they wish to do so, the Brittons may retain legal counsel.  

11. David and Judy Britton are advised, and are on notice, that they are the only non-attorneys authorized to represent their interests.  This means that they may not represent another individual’s interests and that no other non-attorney may represent the interests of the Brittons.  

12. To the extent -- and only to the extent -- that they represent their own interests, Austin and Nancy Condon may appear in this proceeding pro se (that is, without an attorney).  If they wish to do so, the Condons may retain legal counsel.  

13. Austin and Nancy Condon are advised, and are on notice, that they are the only non-attorneys authorized to represent their interests.  This means that they may not represent another individual’s interests and that no other non-attorney may represent the interests of the Condons.  

14. David and Judy Britton and Austin and Nancy Condon are advised, and are on notice, that, as pro se litigants, they are bound by, and will be held to, the same procedural and evidentiary rules as attorneys.  The Colorado Supreme Court has held that,  

[b]y electing to represent himself [in a criminal proceeding,] the defendant subjected himself to the same rules, procedures, and substantive law applicable to a licensed attorney.  A pro se defendant cannot legitimately expect the court to deviate from its role of impartial arbiter and [to] accord preferential treatment to a litigant simply because of the exercise of the constitutional right of 
self-representation.  

People v. Romero, 694 P.2d 1256, 1266 (Colo. 1985).  This standard applies as well to civil cases.  Cornelius v. River Ridge Ranch Landowners Association, 202 P.3d 564 (Colo. 2009); Loomis v. Seely, 677 P.2d 400, 402 (Colo. App. 1983) (“If a litigant, for whatever reason, presents his own case to the court, he is bound by the same rules of procedure and evidence as bind those who are admitted to practice law before the courts of this state.  [Citation omitted.]  A judge may not become a surrogate attorney for a pro se litigant.”).  This standard applies in Commission proceedings.  
15. On April 9, 2013, Trial Staff of the Commission (Staff) filed a Motion for Leave to Intervene and Enter an Appearance Out of Time (Staff Motion).  Staff’s Notice of Intervention as of Right, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1403(b), and Request for Hearing accompanied that filing.  

16. As good cause for granting its motion, Staff states:  (a) Decision No. C13-0341-I shortened, to April 1, 2013, the intervention period for all interested persons, including Staff; (b) the Notice stated that Staff had until April 11, 2013 within which to intervene in this matter; and (c) Staff filed its intervention as of right as soon as it learned of the discrepancy and of the fact that the intervention period closed on April 1, 2013.  

17. Pursuant to Rule 4 CCR 723-1-1400, response to the Staff Motion was to be filed no later than April 23, 2013.  As of the date of this Order, no response has been filed.  The Staff Motion is unopposed.  

18. The ALJ finds that the Staff Motion states good cause and that no party will be prejudiced if the Staff Motion is granted.  The ALJ will grant the unopposed Staff Motion.  Staff is an intervenor as of right and is a party in this proceeding.  Staff is represented by counsel.  

19. The Brittons, the Condons, and Staff, collectively, are the Intervenors.  Applicant and the Intervenors, collectively, are the Parties.  

B. Application Deemed Complete and Time for Commission Decision.  

20. On April 17, 2013, by Minute Order, the Commission deemed the Application to be complete within the meaning of § 40-6-109.5, C.R.S.  When it filed the Application, the Company provided neither its supporting testimony and exhibits nor a detailed summary of its direct testimony and copies of its exhibits in support of the Application.  
21. Pursuant to § 40-6-109.5(2), C.R.S., and absent an enlargement of time by the Commission
 or Applicant’s waiver of the statutory provision, a Commission decision on the Application should issue no later than 210 days from the date on which the Commission deemed the Application to be complete.  The Commission should issue its decision on the Application on or before November 13, 2013.  

C. Prehearing Conference.  

22. A prehearing conference is necessary to address the matters discussed below.  The ALJ will schedule a prehearing conference in this matter for May 13, 2013.  

23. At the prehearing conference, the ALJ will hear argument on the Company Motion.  This includes addressing at least these issues:  (a) whether consolidation should be granted; (b) whether the motion for stay should be granted; (c) what the procedural schedule would be if the proceedings are consolidated and the stay of the Prospect Mountain rate case is granted; (d) what the procedural schedule would be if the Company Motion is not granted; and (e) the differences, if any, between the two procedural schedules.  

24. Because the ruling on the Company Motion will determine the procedural schedule, the Parties must be prepared to discuss:  (a) what expedited means in the context of this docket; (b) if the Company Motion is denied, whether this docket should be expedited; and (c) assuming the docket should be expedited, the procedural schedule that should be ordered in an expedited proceeding.  

25. The ALJ notes that a procedural schedule usually would include the following:  (a) the date by which Applicant will file its direct testimony and exhibits; (b) the date by which each intervenor will file its answer testimony and exhibits; (c) the date by which Applicant will file its rebuttal testimony and exhibits; (d) the date by which each intervenor will file its 
cross-answer testimony and exhibits;
 (e) the date by which each party will file its corrected testimony and exhibits; (f) the date by which each party will file prehearing motions, including dispositive motions and motions to strike testimony or exhibits; (g) whether a final prehearing conference is necessary and, if it is, the date for that prehearing conference; (h) the date by which the Parties will file any stipulation or settlement agreement reached; (i) the date for the evidentiary hearing; and (j) the date by which each party will file its statement of position.  

26. Absent an enlargement of time or waiver of § 40-6-109.5, C.R.S., and in a 
non-expedited proceeding, the Commission decision in this matter should issue on or before November 13, 2013.  To allow time for statements of position, recommended decision, exceptions, responses to exceptions, and a Commission decision on exceptions, the hearing would be concluded no later than August 2, 2013.  
27. At the prehearing conference, the Parties must be prepared to discuss any matter pertaining to discovery if the procedures and timeframes contained in Rule 4  CCR 723-1-1405 are not sufficient.  

28. At the prehearing conference, the Parties must be prepared to discuss service of filings and of discovery requests and responses.  

29. At the prehearing conference, the Parties must be prepared to discuss any matter pertaining to the treatment of information claimed to be confidential if the procedures and timeframes contained in Rule 4 CCR 723-1-1100 are not adequate.  

30. At the prehearing conference, a party may raise any additional issue.  

31. The Parties must consult prior to the prehearing conference with respect to the matters to be discussed at the prehearing conference and are encouraged to present, if possible, a procedural schedule and hearing date(s) that are satisfactory to all Parties.  The ALJ will order Applicant to coordinate the discussions.  
32. The Parties are advised, and are on notice, that failure to attend or to participate in the prehearing conference will be deemed a waiver of objection to the rulings made, the procedural schedule established, and the hearing date(s) established at the prehearing conference.  

D. Additional Advisements.  

33. The Parties are advised, and are on notice, that they must be familiar with, and abide by, the Rules of Practice and Procedure, 4 CCR 723 Part 1.
  

34. The ALJ will order that each filing made by a party include in the signature block at least the filer’s address, telephone number, and e-mail address.
  The Parties are advised, and are on notice, that filings must comply with this requirement as well as with the requirements found in Commission rules pertaining to filings made with the Commission.  

35. The Parties are advised, and are on notice, that timely filing with the Commission means receipt by the Commission by the due date.  It a document is placed in the mail on the date on which the document is to be filed, the document is not filed timely.  

36. The Parties are advised, and are on notice, that the Commission has an 
E-Filings System available.  One may learn about, and may register to use, the E-Filings System at www.dora.colorado.gov\puc.  Use of the E-Filings System is not mandatory.  

II. ORDER  
A. It Is Ordered That:  
1. David and Judy Britton are a party in this docket.  

2. Austin and Nancy Condon are a party in this docket.  

3. The Motion to Leave to Intervene and Enter an Appearance Out of Time filed on April 9, 2013 by Trial Staff of the Commission is granted.  

4. Trial Staff of the Commission is a party in this docket.  

5. The procedural schedule established in the Notice of Application Filed dated March 21, 2013 is vacated.  

6. A prehearing conference in this matter is scheduled as follows:  

DATE:
May 13, 2013  

TIME:
1:00 p.m.  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

7. Consistent with the discussion above, the identified matters will be discussed at the prehearing conference.  Those attending the prehearing conference must be prepared to address the identified matters and must have authority to agree to a procedural schedule and to evidentiary hearing date(s).  

8. Failure to attend or to participate in the prehearing conference is a waiver of objection to the rulings made, to the procedural schedule established, and to the hearing date established at the prehearing conference.  

9. Consistent with the discussion above, Applicant and Intervenors shall consult prior to the prehearing conference.  Prospect Mountain Water Company, Inc., shall coordinate the discussions.  
10. Each filing made in this proceeding shall include in the signature block at least the filer’s address, telephone number, and e-mail address.  

11. The Parties are held to the advisements in this Order.  
12. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  On March 22, 2013, the Company filed an Amended Exhibit G to the Application.  As used in this Order, Application refers to the March 19, 2013 filing as modified by the March 22, 2013 filing.  


�  That docket is The Application of Prospect Mountain Water Company, Inc., Requesting an Order Granting It:  (1) Approval of a Permanent Rate Structure and Tariffs Including Legal and Accounting �Regulatory-Related Expenses; (2) Approval of Its Plan for Sale of Its Surplus Assets and Distribution of the Proceeds Therefrom, Including Approval of a System Improvement Study; (3) Approval of Changes to Its Operating Ratio and Its Capital Improvement Fund Tariffs; and (4) Authorization to Enter into an Agreement for Water Service (Prospect Mountain rate case).  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  Section 40-6-109.5(4), C.R.S., permits the Commission to extend the time for decision an additional 90 days upon a finding of extraordinary conditions.  


�  Cross-answer testimony responds only to the answer testimony of another intervenor.  


�  These Rules are available on-line at � HYPERLINK "http://www.dora.colorado.gov\\puc" �www.dora.colorado.gov\puc�.  


�  During the course of this proceeding, the ALJ may have occasion to inform, on short notice, the Parties about rulings.  The ALJ will make those notifications by electronic mail and will rely on the signature blocks for the appropriate electronic mail addresses.  
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