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I. STATEMENT  
1. On February 13, 2013, Colorado Natural Gas, Inc. (CNG or Applicant), filed a Verified Application and Motion for Waiver (Application) that seeks Commission authorization to encumber all of the issued and outstanding shares of common stock of CNG with regard to the debt previously authorized in Docket No. 12A-898SG
 and currently owed.  Applicant also seeks a waiver of subsections of Rule 4 Code of Colorado Regulations (CCR) 723-4-4105.
  That filing commenced this proceeding.  
2. On February 20, 2013, the Commission issued its Notice of Application Filed and Notice of Hearing (Notice).  In that Notice, the Commission established a ten-day intervention period and scheduled a March 8, 2013 evidentiary hearing date.  

3. On March 7, 2013, by Decision No. C13-0293-I, the Commission extended the time for Commission decision and vacated the scheduled evidentiary hearing.  

4. On March 8, 2013, CNG filed an affidavit of publication.  This filing established that CNG caused a notice of the Application to be published in the legal notices section of The Denver Post on March 7, 2013.  

5. On March 22, 2013, by Decision No. C13-0347-I, the Commission referred this docket to an Administrative Law Judge (ALJ).  In addition, at ¶¶ 8-11 of that Order, the Commission discussed § 40-5-105, C.R.S., and raised questions with respect to the Application in light of that statute.  At ¶ 11 of that Order, the Commission referred this docket to an ALJ.  

6. On April 2, 2013, Trial Staff of the Commission (Staff) filed (in one document) its Motion for Late Intervention, Waiver of Response Time, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1403(b), and Request for Hearing.  On April 3, 2013, by Decision No. R13-0384-I, the ALJ granted the Motion for Late Intervention.  

7. CNG and Staff, collectively, are the Parties.  

8. On April 3, 2013, by Decision No. R13-0384-I, the ALJ found that, by operation of Rule 4 CCR 723-1-1303(b),
 the Application was deemed complete on March 17, 2013.  

9. By Decision No. R13-0384-I, the ALJ scheduled a prehearing conference.  The ALJ held the prehearing conference on April 17, 2013 as scheduled.  The Parties were present, were represented, and participated.  

10. Following the prehearing conference, on April 22, 2013, by Decision 
No. R13-0467-I, the ALJ scheduled a June 26, 2013 evidentiary hearing and the procedural schedule in this matter.  By this Decision, the ALJ will vacate the evidentiary hearing and the procedural schedule.  

11. On April 24, 2013, the Parties filed a Stipulation and Settlement Agreement (Stipulation) which, if approved, will resolve all issues as between the Parties.
  As good cause for approving the Stipulation, the Parties state that Exhibit 1 to the Stipulation contains  

the language negotiated between Staff and CNG regarding the pledge of shares and the Commission’s jurisdiction in the event of a default of the Promissory Note and the Master Note Purchase Agreement for which those shares serve as collateral.  
 
The execution of Exhibit 1 by CNG’s lenders is evidence of their understanding and commitment to abide by Section 40-5-105, C.R.S. and any applicable Commission rules requiring that the lenders obtain authorization from the Commission to proceed with the transfer of the shares held by pledgor in Colorado Natural Gas for the term of the Pledge Agreement.  

 
CNG and Staff commend Exhibit 1 to the Commission as evidence that the Commission’s jurisdiction over any subsequent transfer of share pursuant to default or foreclosure on the Promissory Note and Master Note Purchase Agreement is governed by and requires prior Commission approval in order to complete such a transfer.  
Stipulation at 1-2.  
12. The ALJ has reviewed and considered the Stipulation and its Exhibit 1 and the Commission’s concerns as stated in Decision No. C13-0347-I at ¶ 11.  Based on that review, the ALJ finds that the Stipulation is clear.  The ALJ requires neither clarification nor explanation of the Stipulation’s terms.  The ALJ will approve the Stipulation.  

13. As a result of the Stipulation, the Application is neither contested nor opposed.  

14. The ALJ has reviewed the Stipulation and the Application.  They are clear and require neither clarification nor explanation.  As a result, the ALJ is able to address the Application without an evidentiary hearing.  

15. Pursuant to § 40-6-109(5), C.R.S., and Rule 4 CCR 723-1-1403, an uncontested and unopposed application may be considered under the Commission’s modified procedure and without a formal hearing.  The ALJ finds that the uncontested and unopposed Application should be considered under the Commission’s modified procedure and without an evidentiary hearing.  

16. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. FINDINGS, DISCUSSION, AND CONCLUSION  
17. Applicant is a Colorado corporation in good standing.  Its principal office and place of business is in Littleton, Colorado.  Applicant is a natural gas distribution company providing natural gas sales, distribution, and transportation service to its retail customers in various areas of Colorado.  

18. Staff is trial Staff of the Commission as identified in the Rule 4 CCR 
723-1-1007(a) notice filed in this proceeding.  

19. The record establishes, and the ALJ finds, that the Commission has subject matter jurisdiction over this case.  

20. The record establishes, and the ALJ finds, that the Commission has personal jurisdiction over Applicant.  

21. In the 2012 Application Docket, the Commission authorized CNG to institute a shelf registration in the amount of $ 100 million for debt financing to be used by CNG for five years ending September 1, 2017; to increase the revolving credit facility from $ 4 million to 
$ 8 million; and to refinance existing debt in the amount of up to $ 68 million.  

22. Summit Utilities, Inc., is a Colorado corporation; is the parent company of Applicant; and holds all of the issued and outstanding shares of CNG’s common stock.  CNG has issued, and has outstanding, no preferred shares.  

23. In the Application, CNG seeks authorization to pledge the CNG shares held by Summit Utilities, Inc., to meet the request, made by a primary lender that holds a significant portion of the CNG debt, for additional collateral.  In the 2012 Application Docket, the Commission authorized, the CNG debt for which the additional collateral is sought.  

24. The Board of Directors of Summit Utilities, Inc., and the Board of Directors of CNG authorized the filing of the Application and, more specifically, authorized seeking Commission approval to encumber the issued and outstanding shares of common stock of CNG that are held by Summit Utilities, Inc.  Application at Exhibit 1 and Exhibit 2.  

25. If the Commission gives the requested authorization, the pledge of the CNG common shares to provide additional collateral for the existing loans will not cause any change in the terms and conditions of the existing financing other than to include the pledge of the shares.  

26. In the event of a default on the loans for which 100 percent of CNG’s issued and outstanding common stock is pledged as collateral, Section 5 of the Pledge Agreement (Confidential Exhibit 4 to the Application) provides remedies to the lenders.  Among the available remedies is the transfer of some or all of the collateral (as pertinent here, the CNG common stock) to the lenders.  

27. In its intervention, Staff raised this concern with respect to the available remedies:  

[Section 40-5-105, C.R.S. and Rule 4 CCR 723-4-4104] require Commission [authorization] before the assets of a public utility may be sold, assigned or leased [other than] in the ordinary course of business, including the transfer of assets or [the acquisition of] a controlling interest of a utility.  In the event of default, the transfer of all outstanding common stock of [CNG] to the lender, per the pledge agreement at issue here, would constitute a transfer of assets.  Staff is concerned that the approval of the encumbrance would result in de facto preapproval for the transfer of assets and [questions] whether such transfer of all outstanding common stock of [CNG] can occur without first obtaining Commission authorization under § 40-5-105, C.R.S. and [Rule 4 CCR 723-4-4104].  

Intervention at ¶ 6.b.i.  

28. In Decision No. C13-0347-I at ¶ 11, the Commission mirrored Staff’s concern when the Commission stated that, from reviewing the Application, it  

is not clear whether Applicant and the lender assume that the relief sought [in this docket] incorporates the approval needed under § 49-5-105, C.R.S., in the event of a default at some future date or whether a separate application will need to be filed in the event of a default.  

The Commission directed the ALJ to determine the scope, and the reasonableness, of the relief sought by Applicant.  

29. Exhibit 1 to the Stipulation contains two related stipulations.  

30. The first stipulation is signed by CNG’s lenders (i.e., the Pledgees) and provides:  

 
It is agreed to and stipulated by the undersigned as the Pledgees of the Pledge Agreement to be executed by Summit Utilities, Inc. as Pledgor of shares held by Pledgor in Colorado Natural Gas, Inc., a public utility subject to the jurisdiction and rules of the Colorado Public Utilities Commission (CPUC), that prior to executing any rights per the Pledge Agreement in the event of a default on the promissory note and the Master Note Purchase Agreement that the Pledgees will comply with § 40-5-105, C.R.S. and any applicable CPUC Rules and obtain authorization from the CPUC to proceed with transfer of the shares per the Pledge Agreement.  

31. The second stipulation is signed by CNG and by Summit Utilities, Inc., and provides:  

 
Colorado Natural Gas, Inc., and Summit Utilities, Inc., agree to the above stipulation [i.e., the Pledgees’ stipulation] and agree to comply with § 40-5-105, C.R.S. in the event of a default on the loan if Colorado Natural Gas, Inc., and/or Summit Utilities, Inc., received notices that the Pledgees intend to exercise rights per the Pledge Agreement.  

32. The ALJ finds that these agreements, which are signed by the signatories to the Promissory Note and the Master Note Purchase Agreement for which the CNG shares will serve as collateral, satisfactorily address the Staff issue and the Commission-identified issue discussed above.  The ALJ finds that the Stipulation, particularly Exhibit 1, is clear that, in the event of a default, the Pledgees will seek Commission authorization should they choose to avail themselves of a remedy that permits them to transfer some or all of the collateral (i.e., the CNG common stock) to the lenders.  

33. Approval of the Application, as clarified by the Stipulation, neither implies nor serves as Commission approval, at this time and in this docket, of any transfer of the CNG stock that may occur as the result of a default on the loans for which the CNG stock is collateral.  

34. Subject to the waiver discussed below, the verified Application contains all of the information required by Rule 4 CCR 723-4-4002 and Rule 4 CCR 723-4-4105.  

35. CNG and the proposed encumbrance of the CNG common stock, as described in the Application and the Stipulation, are subject to the jurisdiction of the Commission pursuant to § 40-1-104, C.R.S.  

36. The proposed encumbrance of the CNG common stock, as described in the Application and the Stipulation, is not contrary to the public interest.  

37. In the Application at ¶ 15, Applicant requests a waiver of Rules 4 CCR 
723-4-4105(b)(III), (V), (VI), (VII), (VIII), and (IX).  In support of this unopposed request, CNG states that it provided all of this information to the Commission in the 2012 Application Docket; that audited financial data as of December 31, 2011 were provided in that proceeding; and that audited financial statements for the period ending December 31, 2012 were not available at the time the Application was filed.  

38. Rule 4 CCR 723-4-4105(b) establishes the required content of an application for authorization to issue securities or to create a lien.  The Rules for which a waiver is sought provide that a Rule 4 CCR 723-4-4105 application must contain:  

 
(III)
A statement describing each short-term and long-term indebtedness outstanding on the date of the most recent balance sheet.  

* * *  

 
(V)
A statement of capital structure showing common equity, 
long-term debt, preferred stock, if any, and pro forma capital structure on the date of the most recent balance sheet giving effect to the issuance of the proposed securities.  Debt and equity percentages to total capitalization, actual and pro forma, shall be shown.  

 
(VI)
A statement of the amount and rate of dividends declared and paid, or the amount and year of capital credits assigned and capital credits refunded, during the previous four calendar years including the present year to the date of the most recent balance sheet.  

 
(VII)
A statement describing the type and amount of securities to be issued; the anticipated interest rate or dividend rate; the redemption or sinking fund provisions, if any; and, within ten days of their filing with the Securities and Exchange Commission, a copy of the registration statement, related forms, and preliminary prospectus filed with the Securities and Exchange Commission relating to the proposed issuance.  

 
(VIII)
A statement of proposed uses, including construction, to which the funds will be or have been applied and a concise statement of the need for the funds.  

 
(IX)
A statement of the estimated cost of financing.  
39. The ALJ finds that CNG has shown good cause to grant the requested waivers.  The ALJ will grant the requested waivers for purposes of this proceeding only.  

40. Based on the information in the Application, as clarified by the Stipulation, the ALJ finds good cause to grant the Application, as clarified; to authorize CNG to encumber all of the issued and outstanding shares of common stock of CNG with regard to the debt previously authorized in the 2012 Application Docket and currently owed; and to waive, for purposes of this proceeding only, Rules 4 CCR 723-4-4105(b)(III), (V), (VI), (VII), (VIII), and (IX).  

41. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following Order.  

III. ORDER  
A. The Commission Orders That:  
1. The Stipulation and Settlement Agreement filed on April 24, 2013 is attached to this Decision as Appendix A and is incorporated here by reference as if fully set out.  
2. Consistent with the discussion above, the Stipulation and Settlement Agreement filed on April 24, 2013 is approved.  

3. Consistent with the discussion above, the Application filed by Colorado Natural Gas, Inc., as clarified by the Stipulation and Settlement Agreement filed on April 24, 2013, to encumber all of the issued and outstanding shares of its common stock to serve as additional collateral for the debt previously authorized in Docket No. 12A-898SG and for waiver of Commission rules is granted.  

4. Consistent with the discussion above and the Stipulation and Settlement Agreement filed on April 24, 2013, Colorado Natural Gas, Inc., is authorized to encumber all of the issued and outstanding shares of its common stock to serve as additional collateral for the debt previously authorized in Docket No. 12A-898SG.  

5. Consistent with the discussion above and for purposes of this proceeding only, Colorado Natural Gas, Inc., is granted a waiver of Rules 4 Code of Colorado Regulations 
723-4-4105(b)(III), (V), (VI), (VII), (VIII), and (IX).  
6. The evidentiary hearing scheduled for June 26, 2013 is vacated.  
7. The procedural schedule established in Decision No. R13-0467-I is vacated.  

8. This docket is closed.
9. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

10. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

11. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  This Docket was In the Matter of the Application of Colorado Natural Gas, Inc., for an Order Authorizing Colorado Natural Gas, Inc., to Refinance Existing Debt and Implement a Shelf Registration for Debt Financing (2012 Application Docket).  On August 22, 2012, by Decision No. C12-0994, the Commission granted that application.  


�  This Rule is found in the Rules Regulating Gas Utilities and Pipeline Operators, Part 4 of 4 Code of Colorado Regulations 723.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  The Stipulation is attached to this Decision as Appendix A.  
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