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I. STATEMENT
1. This matter comes before the Public Utilities Commission (Commission) for consideration of applications filed by CAM-COLORADO, LLC (CAM or Applicant) requesting authority to construct new crossings of the proposed new CAM rail spur.  The application for a new grade-separated crossing on State Highway 139 was filed on November 6, 2006 is Docket No. 06A-608R.  The application for a new at-grade crossing on Mesa County Road M.8 was filed on December 4, 2006 and is Docket No. 06A-647R.  The application for a new at-grade crossing on Mesa County Road 10 was filed on December 11, 2006 and is Docket 
No. 06A-654R.  The application for a new at-grade crossing on County Road T was filed on November 6, 2009 and is Docket No. 09A-828R.  

2. The Commission gave notice of these applications to all interested parties, including adjacent property owners in accordance with § 40-6-108(2), C.R.S.  The Notice for Docket No. 06A-654R was mailed December 14, 2006.  

3. Union Pacific Railroad Company (UPRR), Ute Water Conservancy District, the County of Mesa (Mesa County or County), and several citizens of Mack, Colorado are parties to this consolidated proceeding.  The following are those citizens of Mack, Colorado:  Mike Barnes; Sioux Robbins Bartels; Baxter Pass Services, Inc.; Mellissa Bowen; Gale E. Bowles; Edmund Cardoza; Earl Cole; Janet L. Coombe; Elizabeth Leilani Cowan; David and Suzanne Ellinwood; Aileen L. Erickson; Bruce R. Erickson; Karissa Erickson; Teresa Funk; Carla DeKoatz-Garibaldi; Teresa Gonzalez; Andrea C. Grych; Paul A. Grych; Joe and Toni Hassler; Diana Hatch; Mark and Polly Hill; Lorri Hunt; Barbara D. Kelley; Deborah Koury; Travis J. Kruckenberg; Gustave Harold Langner Jr.; Nancy L. Langner; Sydney K. Langner; Joanne Leischuck; Debby Locke; Jane E. Lostumbo; Jim McCulley; Chris McCallum; Joe McPherson; Malea McPherson; Wayne F. Ollar; Nick Robinson; Sandra E. Roy; G. Lovell Sasser; Loy Sasser; Ian Smith; Jerry Spreight; Keith Terrel; William and Cheryl Thomas; Denise R. Wallace; Ronald G. Wallace; Catherine Michelle Williams; Jeffery K. Williams; James and Jennifer Winter; Jennifer Wooten; Joestes and Wendy Wyatt; Stan Young; Jason Miller; Michael E. Repp; Darrel D. Hespe; and Lynn and Kimberly Phillips.  

4. At the assigned time and place, the matter was called for hearing.  During the course of the hearing, testimony was received from Corey Heaps; L. Kirt Jewkes; Paul Mogle PE; Brian Moore PE; William Zimmerman PE; Tamme Bishop; James E. Stover PE; Susan K. Grabler; Denis Olin; Ron Phillips; Robert Anderson; and Peter Baier PE, on behalf of CAM, and Debby Locke; Sioux Robbins-Bartels; Jennifer Winter; Malea McPherson; and Ron Wallace, on behalf of themselves.

5. During the hearing in this matter, Exhibits 1 through 29 were identified, offered, and admitted into evidence.  
6. On March 26, 2013, the Motion to Supplement the Evidentiary Record in Docket No. 06A-654R (Motion to Supplement) was filed.  No response to the motion was filed.  
7. Decision No. R13-0324-I issued March 14, 2013, permitted CAM to supplement the evidentiary record on or before March 26, 2013 to show the proposed offset timing between the entrance gates and the exit gates, and to explain how those times were determined.  If supplemented, then any party was afforded an opportunity to request a hearing within ten days following such filing to object to the admissibility of such evidence or to cross-examine the proponent of the additional evidence.  No party presented any objection to admissibility or requested to cross-examine the proponent of the additional evidence offered with the motion.  In absence of a request by any party, the decision stated that admissibility will be decided by the undersigned Administrative Law Judge (ALJ).
8. Attached to the Motion to Supplement, CAM filed the Direct Testimony and Exhibit of Stacy Tschuor.  The testimony includes Ms. Tschuor’s curricula vitae and duplicate copies of Hearing Exhibits 18 and 21, already admitted into evidence.  After review of the offered testimony to supplement the evidentiary record, without objection it will be admitted.  The Motion to Supplement will be granted.  The evidentiary record in Docket No. 06A-654R is supplemented and the application will be considered based thereupon. 

9. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.

II. FINDINGS OF FACT, DISCUSSION, AND CONCLUSIONS
10. The Commission has jurisdiction of this matter pursuant to §§ 40-4-106(2)(a) and 40-4-106(3)(a), C.R.S.

11. More than six years ago, this proceeding was commenced and notice thereof was provided.  In the original applications filed, CAM estimated a start of construction in early 2008.  Construction would be complete between 12 and 18 months later and in operation by mid to late 2009.  See Application in Docket No. 06A-654R.

12. Following a prehearing conference held in this matter, the proceeding was delayed pending issuance of an environmental impact statement (EIS).  During the prehearing conference, there was a discussion about the EIS process and timing issues.  See Transcript of February 16, 2007 prehearing conference at Page 19, Line 9.  It was speculated that a record of the decision would be available perhaps during the spring of 2008.  Id. at 20.  It was also acknowledged that the EIS process could affect the final proposed alignment of the spur.

13. During the course of the prehearing conference, Applicant invited the unsworn statement of Ms. Jane Peterson form the Bureau of Land Management (BLM).  As the project manager for the Red Cliff Mine Project EIS, she stated that alignment of the spur would not be final until the record of decision is signed.  She opined that the record of decision would take longer than originally speculated.  Id at 21-23.

14. By Decision No. R10-0196-I, issued March 3, 2010, without bifurcating the proceedings, the hearing in Docket No. 06A-654R proceeded on a bifurcated record.  Any evidence presented at hearing would not be part of the evidentiary record as to the M.8 application.  At the time, the process was adopted to permit the parties time to amend the M.8 application and preserve the opportunity to coordinate timing of the project with projected completion of the EIS process.  

15. CAM proposes to construct an at-grade crossing at a proposed realignment of Mesa County Road 10 (CR 10) approximately 1/5 mile south of County Road R (CR R).  The project is proposed as part of the Red Cliff Mine Project.  The crossing at issue is part of the project to move coal from the Red Cliff Mine area to UPRR’s main rail line.  The Red Cliff Mine Project includes construction of a 15-mile rail spur that will tie into the main UPRR line west of the Town of Mack, Colorado at approximately UPRR mile post 468.98 and run northeast to the base of the Book Cliffs range. 

16. In order to utilize the Red Cliff Mine, CAM’s proposed rail spur must cross four roadways, all in Mesa County.  Including this proceeding, CAM filed four applications requesting Commission authority to construct crossings.  From the tie with UPRR’s main line, the first crossing is a proposed grade-separated crossing at Mesa County Road M.8 approximately 1/2 mile from Mack, Colorado (Docket No. 06A-647R).  The second crossing is a proposed at-grade crossing at Mesa CR 10, approximately 1/8 of a mile south of CR R (the application at issue).  The third crossing is a proposed at-grade crossing at Mesa County Road T (Docket No. 09A-828R).  The final necessary crossing is a proposed grade-separated crossing at Colorado State Highway 139 at approximately mile marker 9.4 (Docket No. 06A-608R).  

17. The four proposed crossings are necessary and interdependent parts of the Proposed Red Cliff Mine Project.  If one crossing were not approved and constructed, then it renders the rest of the crossings useless. 

18. The plan and specifications provided by CAM show the at-grade crossing for CR 10 will be approximately 1/5 mile south of CR R on CR 10.   

19. CR 10 is a two-lane, rural road that serves local traffic.  The Average Daily Traffic (ADT) for CR 10 is 399 vehicles with a 50/50 distribution.  The 85th percentile speed for CR 10 is 46 miles per hour (MPH), with a posted speed limit of 30 MPH northbound and 45 MPH southbound.  

20. As a preliminary matter at hearing, Mesa County and CAM jointly proposed and requested approval of a Stipulation, Hearing Exhibit 1. The parties agreed to the amendment of the Application filed by CAM in Docket No. 06A-654R, filed May 1, 2009.  The Amended Application modified alignment of the CR 10 crossing to improve sight distance; and modified design so the crossing would qualify for a quiet crossing designation.  CAM stipulates that the design for the CR 10 crossing is final. Based thereupon, Mesa County states that it has no objection to the Amended Application. 

21. Although not explicitly stated in Hearing Exhibit 1, counsel for Mesa County presented the its position as to the consolidated proceedings that grade separation at County Road M.8 combined with the amendments to the proposed crossing at CR 10 address the County’s concerns.  The hearing was continued as to County Road M.8 and Hearing Exhibit 1 addresses the crossing at CR 10.

22. Mesa County had intervened in this proceeding because of concerns over safety and sight distance for drivers leading up to the crossing.  CAM addressed these issues and has agreed to realign the portion of CR 10 from Q ¾ Road to CR R so that the rail spur would cross at a 70 degree skew, in an effort to improve sight distance, thus improving overall safety of the crossing.  The realignment will occur on land owned by CAM.
   

23. Individual intervenors have numerous concerns that were raised at the hearing, and throughout numerous letters filed with the Commission.  Individual intervenors had concerns that, since this is a proposed at-grade crossing, a train crossing could delay an emergency vehicle from accessing people who live on the west side of the proposed CR 10 crossing.  They raised numerous concerns that CAM’s initial plan to have emergency vehicles rerouted would cause an even further delay, which is crucial in an emergency situation.  Concerns were also raised with CAM’s initial Application; M.8 was a proposed at-grade separated railroad crossing, because of the fear that both County Road M.8 and CR 10 could be blocked at the same time, causing even further delay to emergency vehicles.
  Individual intervenors still feared that access to their property would be blocked unjustly.

24. Individual intervenors also raised concerns that CAM will occupy the crossing more than four times per day, as they are proposing in their application.  Individual intervenors are also concerned about the noise that the train will produce, and are not satisfied with CAM’s claim that it will only be minimal.  Individual intervenors claim it will affect their quality of life.    

25. As memorialized by Decision No. R10-0196-I, Mesa County and CAM agreed to amend the application filed in Docket No. 06A-647R to request authority to construct a 
grade-separated crossing of the proposed rail spur crossing at Mesa County Road M.8.

26. As of this writing, the agreed-upon amendment has never been filed.  During the course of the hearing, CAM agreed to assume the crossing at County Road M.8 will be 
grade-separated for purposes of the requested approval of the crossing at CR 10.  The evidence presented at hearing will be considered in light of this admission and any relief granted will be conditioned upon such condition. 

27. CAM states that it wishes to mitigate noise impacts to the area.  CAM intends the design of the crossing to be eligible as a quiet zone.  CAM has purchased one home they thought would be affected by the noise concerns, raised by the individual intervenors.

28. CAM will have two signalized gates with back-to-back flashing lights, a center median, an electronic bell, one W-10 advance warning sign, one R-15-1 “Crossbuck rail road signs, and one W-10-9 “No Train Horn” sign, for each approach.

29. The rail crossing for CR 10 shall consist of a four-quadrant automatic gate system and median islands, in accordance with the Manual on Uniform Traffic Control Devices (MUTCD) Part 8.
  A constant warning time device and control system will be constructed.
  The exit gates will operate on a timed exit gate.

30. CAM recommends using what they define as a gate interval timing of 1.24 seconds, although the recommendation of CAM’s witness Stacy Tschuor is 2 seconds to account for a factor of safety.

31. Ms. Tschuor references calculation methodologies outlined in the National Cooperative Highway Research Program (NCHRP) Report 600 that are taken from an article by Coleman and Moon that appeared in the Transportation Research Record 1553.
  These documents reference a gate interval time calculation that is outlined in Ms. Tschuor’s testimony from page 3, line 26 through page 4, line 3.  NCHRP Report 600 defines gate interval time as the length of time between the initiation of the descent of the entry gate and the initiation of the descent of the exit gate at a crossing with a four-quadrant gate device.    

32. The referenced articles provide a methodology for calculating the Wght (distance between entry and exit gates) that involves determining the width of the railroad track (Wt), the width of the approaching lane of the highway (Wh), and the distance from the track edge to the gate (Wg).  Based on the referenced articles, Wght = Wt/sinα + 2Wh/tanα + 2Wg/sinα where α = the crossing angle in degrees.

33. The calculations shown in Ms. Tschuor’s testimony do not match the formula referenced.  

34. In reviewing and measuring the information on Exhibit 4 i(rev), Wt = 10’, Wh = 10’, Wg = 5’, and α = 20°.  Considering a 55’ length design vehicle and performing calculations for both the 85th percentile speed of 46 MPH and the northbound posted speed limit of 30 MPH, the calculations lead to 2.5 seconds of gate interval time for a 46 MPH vehicle and 3.83 seconds of gate interval time for a 30 MPH vehicle.  To account for a factor of safety for the potentially slower moving vehicles, a gate interval time of four seconds will be required for the 
CR 10 crossing.   
35. The crossing surface will be concrete.  The pavement markings and location of advance warning signs have been designed in accordance with the MUTCD Part 8.  

36. UPRR will operate the trains used in the Red Cliff Mine project, at an average of four total trains per day.  Two empty trains entering the Red Cliff Mine to collect coal, and two full trains per day returning to the UPRR Main Line.  CAM is seeking to mine up to 8 million tons of coal per year, based on existing leases and the addition of the proposed Red Cliff Mine.  The trains will operate at a speed of approximately 20 mph full and 25 mph empty.  The average train would consist of between 115 and 120 cars with 5 locomotives for a total length of 7,300 to 7,700 feet.

37. CR 10 is a two-lane, rural road that serves local or "destination" traffic. Exhibit 19 at p. 4.  The ADT for CR 10 is 399 vehicles per day. Exhibit 7 at 9 and WGZ-2 attached thereto at p. 5; Exhibit 19 at p. 4. The 85th percentile speed for CR 10 is 46 MPH with a posted speed limit of 30 MPH northbound and 45 MPH southbound. Exhibit 7 at p. 9, and WGZ-2 attached thereto at 7.  The projected 5-year (2014) vehicle ADT provided by the Mesa County Transportation Planning Manager is 650. Exhibit 8 at p. 12, and TKB-39 attached thereto; Exhibit 19 at 4 and Exhibit 3 attached thereto.

38. There were various aspects of testimony and exhibits that were unclear, incomplete, or in conflict. During CAM’s rebuttal case, Mr. Stover reconciled various aspects of the testimony previously presented.  Mr. Stover described hearing Exhibit 21 as 30 percent plans reflecting the proposed crossing for which approval is requested.  Hearing Exhibit 21, Exhibit TKB2, Hearing Exhibit 19, and Exhibit FRA-2 comprise the plans and specifications for which approval is requested. In the event of a conflict between hearing Exhibit 21 with the other exhibits, Hearing Exhibit 21 shall prevail.  The crossing surface proposed is concrete. Shoulders will not be paved.  The slope of the crossing surface will be the same as the adjacent roadway.
39. The Direct Testimony and Exhibit of Ms. Tschuor, prepared post hearing, supplements the plans and specifications available at hearing. 
40. Ms. Jennifer Winter testified that the closest fire department is located in Fruita, Colorado, approximately 12 miles from Mack, Colorado.  She testified it would take an emergency vehicle a minimum of eight minutes to arrive at CR 10.  

41. The most significant opposition presented by intervenors was based upon safety concerns and the potential delay for emergency response vehicles to access the area west of the proposed crossing at CR 10.  Intervenors also contend that there is growth in the area and that the public interest demands that a grade-separated crossing be installed at CR 10.

42. The nearest EMT, hospital, and fire facilities serving the area west of the 
CR 10 crossing are stationed a minimum of approximately eight to ten miles east of Mack. The largest trauma center in area is in Grand Junction -- approximately 15 to 20 minutes from the CR 10 crossing.

43. Significantly, CAM proposes an extensive communication plan to minimize the risks addressed by intervenors and maximizes the opportunity for emergency response vehicles to avoid delay as a result of installation of the proposed crossing. 

44. Mr. Robert Anderson testified regarding the signaling systems for the proposed railroad crossing.  He made clear that grade separation of the crossing at M.8 eliminates the originally planned need for trains to slow while crossing CR 10.  Further, the grade of the proposed crossing at CR 10 is .4 percent. Based upon UPRR’s standard breaking chart, Mr. Anderson opines that the trains crossing CR 10 will be able to stop within 2,800 feet. Assuming a train length of 6,400 feet is traveling at 25 MPH an hour, a train traveling towards the UPRR mainline on the spur will be able to stop approximately 9,200 feet south of the 
CR 10 crossing.

45. CAM proposes using a gate system for CR 10.  Based upon the updated information available, Mr. Anderson now estimates that a train comprised of 120 cars and 6 locomotives, traveling at 20 MPR, will necessitate the gates blocking automotive travel on CR 10 for approximately 4 minutes and 45 seconds.

46. Although original estimates anticipated unavailability of the crossing for motor vehicle traffic due to a railroad movement lasting approximately seven minutes, it is now clear that grade separation of the M.8 crossing lessens this exposure to less than five minutes. Additionally, unfettered access to the grade-separated crossing at M.8 lessens any potential risk originally argued as to the possibility that both crossings would simultaneously be unavailable.

47. Mr. Corey Heaps described CAM’s proposed Communications Plan, which is aimed at alleviating concerns of individual intervenors that the crossing could be blocked while an emergency vehicle is trying access west of the crossing.  CAM has worked with UPRR and local emergency dispatch officials to develop the plan to minimize delay to emergency vehicles responding west of the proposed crossing.  

48. If emergency services are required west of Mack, Grand Junction City Dispatch will notify UPRR that the crossing needs to be cleared and remain clear of trains until notified.  Union Pacific Risk Management Command Center, which handles the emergency hotline calls, will identify any trains that are located on the rail spur or that will be traveling onto the spur.  If a train is in the area, UPRR will notify the train operator to stop the train, and the train will not resume operations until clearance is granted.
  CAM has plans to alert the community to the availability of these resources.  

49. Intervenors challenged the communications plan due to the potential failure based upon risk of human error. However, the communication plan provides means to timely inform emergency response vehicles attempting to access the area affected by the crossing. 

50. The 911 emergency access system itself relies upon human involvement. When someone west of the CR 10 crossing dials 911, the communication plan and programmatic response through Mesa County will notify the operator of the potential for unavailability due to railroad operations. The dispatcher will have prompt access to inform the UPRR dispatch for the spur of the emergency. While there is always a risk of human error, the construction of an 
at-grade crossing at CR 10 has not been shown to affect the level of risk due to human failure. Additionally, roads allowing emergency access could be blocked by other means.

51. In light of the fact that all indications of  planned operations would block the crossing less than five minutes, there would be a minimum of 3 to 5 minutes for a 911 dispatcher to notify UPRR of an emergency need to access the crossing and for UPRR to inform the engineer before any delay whatsoever would be incurred. Finally, if it was determined that the crossing could not be cleared for some unforeseen extraordinary event, the same increment of time would be available to notify emergency vehicles of unavailability of the crossing so that the M.8 could be utilized to access the area. Thus, the most probable delay caused by blockage of CR 10 would be materially reduced.  

52. In sum, the potential for delay of an emergency vehicle is exceptionally low.  First, the area is rural and not densely affected.  Second, emergency responders are responding from at least eight minutes away from the crossing.  The communication plan will limit the possibility of train movements interfering with emergency access either by clearing or not entering the crossing.  In light of the fact that a train movement should last no long than five minutes, an eight-minute response time permits action to ensure availability of the crossing. Finally, in the worst scenario imaginable at the crossing (i.e., unavailability without regard to notification), those circumstances can be communicated to emergency personnel and the 
grade-separated crossing availability at M.8 would minimize delay.

53. At this time, a construction schedule is not known; however, CAM expects that construction for the rail spur will take between 12 to 18 months.  See Exhibit 19.

54. CAM states that the cost of construction of this new at-grade crossing is estimated at $240,000.00.
  The crossing will be funded entirely by CAM. 

55. Granting CAM the authority to build an at-grade crossing without looking over the circumstances surrounding the entire Red Cliff Mine Project could prove to be problematic.  The ALJ sees that there is substantial uncertainty on where the project will end up, and if and when this project will ever be completed.   

The public interest does not support an indefinite grant of authority to construct the proposed crossing.  Although concerns with the time having already passed since the application began in this proceeding, the undersigned initially anticipated that consideration of 

56. the within application might be coordinated with other crossings along the proposed spur.  As circumstances have evolved, that has not been able to occur.  

57. In order to ensure that the grant herein is reflective of circumstances at the crossing upon which the application is based, the requested authority will be conditionally granted based upon approval to construct all necessary crossings to complete the proposed project, that construction commence within a reasonable period, and that construction be completed with a reasonable period, as ordered below.

58. CAM has yet to meet several other necessary requirements to complete the Red Cliff Mine Project.  As reported in the December 2012 Status Report, filed December 3, 2012, BLM and Edge Environmental, Inc. could not focus efforts on the Red Cliff Mine EIS until the Environmental Assessment (EA) for McClane Mine expansion was released.  BLM also “notified CAM of its revised process for evaluating the coal leases and rights-of-way related to the Red Cliff mine. First, an EA for the coal lease area designated as the Book Cliffs 
Lease-by-Application will be developed and issued. Subsequently, an EIS will be prepared for the mine facilities and rights-of-way. CAM had a meeting with BLM in November of 2012 and Public Scoping for the EA is scheduled to begin in January of 2013.”  Finally, “BLM anticipates that the final reviews of the EA will take place in late 2013 and early 2014, with final issuance in February or March of 2014.” 

59. In addition to winning the rights-of-way for the railroad and mine, CAM has stated that it would also need to obtain a permit for a license from the Bureau of Reclamation.  This is necessary because a portion of the railroad on BLM property crosses over a Bureau of Reclamation canal.  No formal application has yet to be submitted.  

60. Additionally, CAM stated it would need to obtain a conditional use permit, a surface alteration permit, and a utility permit, all from Mesa County.  These conditions are precedent on operation of the railway, not conditions precedent on construction.  CAM is hopeful that it would be able to work quickly in receiving these permits before construction starts.
  

61. If any of several other conditions are not able to be met, the project cannot be completed.  Once the final EIS is released by the BLM, there are no guarantees that CAM will be awarded the bid to mine in the proposed Red Cliff area.  If CAM is not awarded the lease for the Red Cliff Mine, the Commission granting the authority in this Decision would be rendered ineffective since CAM would have authority to build a railroad crossing but not ability to build the rail spur.  

62. The massive uncertainty remaining is indicative of the fact that the original application was filed prematurely.  However, the Commission can proceed by conditioning the authority granted based upon the project scope.

63. The undersigned ALJ finds that good cause exists to grant CAM’s application amended to construct an at-grade crossing at Mesa CR 10 in accordance with the plans and specifications approved hereby and the above discussion.  However, the grant will be conditioned upon approval of several interdependent components necessary for completion of the project. 

64. Hearing Exhibit 21, Exhibit TKB2, Hearing Exhibit 19, and Exhibit FRA-2, and the Direct Testimony and Exhibit of Ms. Tschuor comprise the plans and specifications for which approval is requested. In the event of a conflict between Hearing Exhibit 21 with the other exhibits, Hearing Exhibit 21 shall prevail.  The plans and specifications will be approved.
65. CAM may not start construction on the at-grade crossing at CR 10, until the Commission approves, by separate order, crossings of the proposed spur at County Road M.8, County Road T, and Colorado State Highway 139.

66. CAM will be granted authority to commence construction of the proposed improvements within two years of the effective date of this Recommended Decision.  Construction shall be completed within two years following commencement of construction.

67. CAM shall maintain the track, rails, ties, warning devices, train communications, and equipment at its expense pursuant to Rule 4 Code of Colorado Regulations 723-7-7211(c) of the Commission’s Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings.  

68. CAM shall obtain a new National Inventory Number to be assigned to this crossing.  CAM shall file the new number, plus a copy of the crossing inventory update form submitted to the Federal Railroad Administration for this crossing at the same time that it files the letter to inform the Commission that the project is complete.

69. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. The Motion to Supplement the Evidentiary Record in Docket No. 06A-654R filed on March 26, 2013, is granted.  
2. The Direct Testimony and Exhibit of Stacy Tschuor filed March 26, 2013 is admitted into evidence to supplement the evidentiary record in this proceeding.  The application will be decided based upon the evidentiary record as now supplemented.
3. The Application of CAM-Colorado, LLC (CAM), 424 Lewis Hargett Circle, Suite 250, Lexington, Kentucky 40503 for Authority to Construct an At-Grade Crossing at Mesa County Road 10, Approximately 1/8 Mile South of Mesa County Road R as Part of a New 
15-Mile Rail Spur to be Used to Transport Coal as Part of the New Proposed Red Cliff Mine Project, filed on December 4, 2006, is granted subject to the conditions ordered below.  
4. CAM is authorized to construct an at-grade crossing at Mesa County Road 10 approximately 1/8 mile south of Mesa County Road R in accordance with the plans and specifications contained in Hearing Exhibit 21, Exhibit TKB2, Hearing Exhibit 19, 
Exhibit FRA-2, and the Direct Testimony and Exhibit of Ms. Tschuor, except as modified herein. In the event of a conflict between hearing Exhibit 21 and another exhibit, Hearing Exhibit 21 shall prevail.  Without regard to contrary information in any exhibit, CAM shall use a gate interval time of four seconds at the Mesa County Road 10 crossing in accordance with the discussion above.
5. The approval of the application, and authority granted by this Recommended Decision, is conditioned as follows:
(a)
CAM may not commence construction of the at-grade crossing of Mesa County Road 10 until CAM has also be authorized, by separate Commission decisions, to construct railroad crossings at Mesa County Road M.8; Mesa County Road T; and Colorado State Highway 139;  

(b)
CAM must commence construction of the at-grade crossing at Mesa County Road 10 within two years of the effective date of this Recommenced Decision; and

(c)
CAM must complete construction with due diligence once construction commences.

6. If CAM fails to meet any condition upon the granted authority, then the authority granted in this Recommended Decision shall become immediately null and void.

7. CAM shall inform the Commission in writing upon commencement of construction of the at-grade crossing.  The Commission will expect this letter within two years of the effective date of this Recommended Decision.

8. CAM shall inform the Commission in writing that the crossing changes are complete and operational within ten days following completion.  The Commission will expect this letter no later than two years following commencement of construction.

9. The at-grade crossing at County Road 10 shall be paid entirely by CAM.

10. CAM shall maintain the track, rails, ties, train communications, and any other railroad equipment at its expense pursuant to Rule 4 Code of Colorado Regulations (CCR) 
723-7-7211, Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings.

11. The County of Mesa shall maintain the roadway approaches up to the end of tie, pavement markings, and advance warning signs at its expense pursuant to Rule 4 CCR 
723-7-7211(c).
12. Docket Nos. 06A-647R and 06A-654R are closed. 
13. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

14. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

15. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge




� See Exhibit TKB-2 for County Road 10 Realignment Profile.


� CAM has since stated that they have agreed to build a grade-separated crossing at County Road M.8, which lessened some concerns.  


� See Exhibit 21


� See Exhibit RFA-2


� Coleman, Fl, III. & Moon, Y.J. (1996). Design of gate delay and gate interval time for four-quadrant gate system at railroad-highway grade crossings.  Transportation Research Record, 1553, 124-131.


� CAM has stated that even if a train is stopped on UPRR’s main line, the train will not proceed until given clearance by Grand Junction City Dispatch.  See Exhibit 15.


�  See Amended Application Exhibit 5.


� The Commission has no jurisdiction over Mesa County or the BLM’s decision on whether to issue permits to CAM.  
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