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I. STATEMENT  
1. On December 13, 2012, Durango Mountain Utilities, LLC (DMU or Applicant), filed a verified Application that:  (a) requests a Certificate of Public Convenience and Necessity (CPCN) authorizing DMU to provide propane gas service within the geographic service territory described in the Application at Exhibit A; (b) requests Commission approval of DMU’s proposed tariffs containing the terms and conditions of service and the rates for service (Application at Exhibit C); (c) requests Commission approval of DMU’s Cost Assignment and Allocation Manual (Application at Exhibit E); and (d) requests Commission waiver of the Commission rules discussed in the Application at ¶ 6.  Seven exhibits are attached to the Application; portions of Exhibit B and of Exhibit E are filed under seal as they contain information claimed to be confidential.  The Application commenced this proceeding.  
2. On December 14, 2012, the Commission issued its Notice of Application Filed.  The following intervened as of right or were granted leave to intervene:  Atmos Energy Corporation (Atmos) and Trial Staff of the Commission (Staff).  

3. Atmos and Staff, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  

4. On January 16, 2013, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  

5. The procedural history of this proceeding is set out in Orders previously entered in this docket.  The procedural history is repeated here as necessary to put this Order in context.  

6. On February 5, 2013, by Decision No. R13-0171-I and as pertinent here, the ALJ established the procedural schedule and discovery cut-off dates in this matter.  Pursuant to the procedural schedule, Intervenors are to file their answer testimony and exhibits no later than April 16, 2013.  

7. On March 26, 2013, DMU filed a Motion to Amend Application to Withdraw Request for Approval of Initial Tariffs, Rules, and Regulations of Durango Mountain Utilities, LLC (Motion to Amend).  No response to the motion was filed.  

8. On April 2, 2013, by Decision No. R13-0380-I, the ALJ granted the unopposed Motion to Amend.  Granting the motion removed the request for approval of the tariffs (Application at Exhibit C) from, but did not affect any other relief sought in, the Application.  

9. As a result of amending the Application, DMU seeks in this proceeding:  (a) a CPCN authorizing DMU to provide propane gas service within the geographic service territory described in the Application at Exhibit A; (b) approval of DMU’s Cost Assignment and Allocation Manual (Application at Exhibit E); and (c) waiver of the Commission rules discussed in the Application at ¶ 6.  

10. In Decision No. R13-0380-I, the ALJ ordered Applicant to file, no later than April 8, 2013, the direct testimony and exhibits of Mr. Mark S. Seiter and of Mr. Jay Eagen with the portions that discuss or pertain to the DMU tariffs lined through by strike-outs.  On April 8, 2013, in response to that Order, DMU filed the revised Direct Testimony of Mark S. Seiter.  

11. On April 10, 2013, Atmos filed (in one document) a Motion to Modify the Procedural Schedule [Motion] and Request for Shortened Response Time [Request].  

12. The Request asked for shortened response time to the Motion because answer testimony and exhibits were due no later than April 16, 2013 and Atmos sought a ruling on the Motion before that date.  The ALJ finds that no party will be prejudiced if the Request is granted.  The ALJ finds good cause to grant the Request and will shorten, to and including noon on April 12, 2013, the response time to the Motion.
  

13. As good cause for granting the Motion and modifying the procedural schedule, Atmos states:  (a) on March 1, 2013, DMU filed its direct testimony and exhibits; (b) relying on that direct testimony, Atmos proceeded with preparation of its answer testimony and exhibits to be filed on April 16, 2013; (c) on March 26, 2013, DMU filed its Motion to Amend; (d) on April 2, 2013, by Decision No. R13-0380-I, the ALJ granted the Motion to Amend, which changed the scope of this proceeding; (e) on April 8, 2013, DMU filed the revised direct testimony of Mr. Seiter, which struck “the specific requests for approval of [its proposed] tariff ... [and] large portions of Mr. Seiter’s discussions of DMU’s cost of service and other financial issues” (Motion at ¶ 7); (f) in preparing its answer testimony and exhibits, Atmos had relied, in part, on testimony of Mr. Seiter that DMU struck; and (g) to rework its answer testimony and exhibits, Atmos needs a short extension of time.  Atmos requests that the procedural schedule be modified as follows:  (a) a one-week extension of time for the filing of answer testimony and exhibits; (b) a one-week extension of time for the filing of rebuttal testimony and exhibits; and (c) a one-week extension of time for the filing of cross-answer testimony and exhibits.  Atmos also requests modifications to the discovery cut-off dates.  

14. On April 12, 2013, DMU filed its Response to the Motion.  In that filing at 2, DMU states that it takes no position on the Motion but requests the ALJ to order, if the Motion is granted, four conditions “to ensure that [DMU’s] interests are not prejudiced by granting of the Motion[.]”  The requested conditions are:  (a) maintain the April 16, 2013 discovery cut-off date with respect to direct testimony and exhibits; (b) extend to May 30, 2013 the discovery cut-off date with respect to answer testimony and exhibits; (c) maintain the four-day response period for discovery propounded with respect to rebuttal testimony and exhibits and with respect to 
cross-answer testimony and exhibits; and (d) reinstate the Rule 4 Code of Colorado Regulations (CCR) 723-1-1405(a)(II)
 limitation on the number of discovery questions and impose “a reasonableness limitation to prevent unduly burdensome discovery propounded by Atmos to DMU in an extremely truncated time period, which curtailed time period would not exist but for the Atmos Motion” (DMU Response at 3).  

The ALJ finds that the first three requested conditions are reasonable and should be adopted.  The ALJ will not adopt DMU’s proposed condition with respect to the Rule 4 CCR 

15. 723-1-1405(a)(II) limitation and the ALJ’s imposing a “reasonableness limitation” on discovery.  The ALJ expects the Parties to work cooperatively to accommodate, where possible, requests for additional time within which to respond to discovery.  If the Parties cannot resolve a 
discovery-related dispute or issue, an appropriate motion may be filed.  The ALJ also notes that DMU has waived § 40-6-109.6, C.R.S., with respect to the Application.  Thus, if one or more Parties find that they need additional time (for example, to address discovery or to prepare for hearing), they may make a motion to reschedule the evidentiary hearing date.  

16. On April 12, 2013, Staff filed its Response to the Motion.  In that filing at 1, Staff states that it does not oppose the Motion provided the following condition is ordered:  “establish the cut-off date for discovery directed to answer testimony and exhibits as May 30, 2013” (Staff Response at 1-2).  The ALJ finds that the requested condition is the same as a condition sought by DMU, is reasonable, and should be adopted.  

17. The ALJ finds that the Motion states good cause.  In addition, the Motion is unopposed if conditions are placed on granting the Motion.  As discussed above, the ALJ finds that three of the four requested conditions are reasonable and should be adopted.  By this Order and subject to conditions, the ALJ will grant the unopposed Motion and will modify the procedural schedule.
  

The procedural schedule established in Decision No. R13-0171-I will be modified as follows:  (a) on or before April 23, 2013, each intervenor will file its answer testimony and exhibits; (b) on or before May 30, 2013, Applicant will file its rebuttal testimony and exhibits; 

18. and (c) on or before May 30, 2013, each intervenor will file cross-answer testimony and exhibits.  This Order makes no other modification to the procedural schedule.  

19. Granting the Motion and modifying the procedural schedule will be subject to these conditions:  (a) for discovery generally addressed to intervenors with respect to their position in this case that is not addressed to answer testimony and exhibits:  the cut-off date is April 16, 2013; (b) for discovery addressed to direct testimony and exhibits:  the cut-off date is April 16, 2013; (c) for discovery addressed to answer testimony and exhibits:  the cut-off date is May 30, 2013, the date on which rebuttal testimony and exhibits and cross-answer testimony and exhibits are to be filed; (d) for discovery addressed to rebuttal testimony and exhibits:  the cut-off date is June 3, 2013; and (e) for discovery addressed to cross-answer testimony and exhibits:  the cut-off date is June 3, 2013.  Unless modified by this Order, the provisions of ¶¶ 31-42 of Decision No. R13-0171-I remain in effect.  

II. ORDER  
A. It Is Ordered That:  
1. Consistent with the discussion above and subject to conditions, the Motion to Modify the Procedural Schedule filed on April 10, 2013 is granted.  

2. The procedural schedule established in Decision No. R13-0171-I is modified as follows:  (a) on or before April 23, 2013, each intervenor shall file its answer testimony and exhibits; (b) on or before May 30, 2013, Applicant shall file its rebuttal testimony and exhibits; and (c) on or before May 30, 2013, each intervenor shall file cross-answer testimony and exhibits.  

3. Except as modified by this Order, the procedural schedule established in Decision No. R13-0171-I is not affected by this Order.  

4. Granting the Motion and modifying the procedural schedule are subject to these conditions:  (a) for discovery generally addressed to intervenors with respect to their position in this case that is not addressed to answer testimony and exhibits:  the cut-off date is April 16, 2013; (b) for discovery addressed to direct testimony and exhibits:  the cut-off date is April 16, 2013; (c) for discovery addressed to answer testimony and exhibits:  the cut-off date is May 30, 2013; (d) for discovery addressed to rebuttal testimony and exhibits:  the cut-off date is June 3, 2013; and (e) for discovery addressed to cross-answer testimony and exhibits:  the cut-off date is June 3, 2013.  

5. Unless modified by this Order, the provisions of ¶¶ 31-42 of Decision 
No. R13-0171-I remain in full effect.  

6. The Request for Shortened Response Time to the Motion to Modify the Procedural Schedule filed on April 10, 2013 is granted.  

7. Response time to the Motion to Modify the Procedural Schedule is shortened to and including noon on April 12, 2013.  

8. The Parties are held to the advisements in the Orders entered in this docket.  

9. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  On April 10, 2013 at 12:30 p.m. by electronic mail, the ALJ informed the Parties of her ruling shortening response time.  This Order memorializes that ruling.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  On April 12, 2013 at 12:54 p.m. by electronic mail, the ALJ informed the Parties of her ruling granting the Motion and establishing conditions.  This Order memorializes that ruling.  
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