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I. statement

A. Background
1. On October 15, 2012, Golden West Shuttle, Inc. (Applicant) filed an application to operate as a common carrier by motor vehicle for hire to provide transportation services in call-and-demand shuttle service from Denver International Airport to several locations (Application).

2. On October 22, 2012, the Commission issued notice of the Application as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers in scheduled service and call-and-demand shuttle service 

between Denver International Airport, on the one hand, and, on the other hand, all points located within two miles of the following named route:  beginning at the intersection of Peña Boulevard and Interstate 70 in Denver County; thence east along Interstate 70 to its intersection with Colorado Highway 79 at Bennett, Colorado.

RESTRICTION:  This application is restricted:

(1)
To the use of vehicles with a seating capacity of not less than seven (7) passengers and not more than fifteen (15) passenger, excluding the driver.

3. On November 16, 2012, Chajari, LLC (Chajari) filed an Intervention and Entry of Appearance in Opposition to the Application; Alternate Petition for Permissive Intervention; and Preliminary List of Witnesses and Exhibits (Intervention).  Chajari subsequently withdrew its intervention.

4. On November 21, 2012, 1st ABC Transportation, Inc. (1st ABC) filed an Entry of Appearance and Notice of Intervention.  

5. On November 21, 2012, SuperShuttle International Denver, Inc. (SuperShuttle Denver) filed an Entry of Appearance and Notice of Intervention by Right, Alternative Motion for Permissive Intervention, and Opposition to Application.  

6. On November 28, 2012, the Commission, at its regular weekly meeting, deemed the application complete and referred the matter to an Administrative Law Judge (ALJ) for disposition.  The matter was subsequently assigned to the undersigned ALJ.

7. By Interim Order No. R13-0009-I, issued January 3, 2013, a pre-hearing conference was set for January 18, 2013.

8. At the pre-hearing conference a procedural schedule was proposed and adopted that set an evidentiary hearing for March 7, 2013.  By Order No. R13-0285-I, issued March 6, 2013, the evidentiary hearing scheduled for March 7, 2013 was continued to April 12, 2013.  In addition, it was noted that Applicant filed a pleading indicating that it voluntarily waived the 210-day statutory deadline.
9. At the scheduled date and time the evidentiary hearing was held.  Appearances were entered by legal counsel for Applicant, 1st ABC, and SuperShuttle.  Mr. Khalid Elmanouzi was the sole witness for Applicant.  Hearing Exhibit Nos. 1 and 2 were entered into evidence by Applicant. Hearing Exhibit Nos. 10, 11, and 12 were entered into evidence by SuperShuttle Denver through Mr. Elmanouzi.  

10. At the conclusion of Applicant’s case in chief, SuperShuttle Denver moved to dismiss the Application for failure to satisfy the Applicant’s burden of proof for common carrier authority.  Intervenor 1st ABC indicated that it joined in the motion to dismiss.  The motion was granted from the bench.  This Order memorializes that finding.

11. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission, the record in this proceeding along with a written Recommended Decision.

II. findings and conclusions

A. Burden of Proof
12. Applicant, as the proponent of an order, bears the burden of proof by a preponderance of the evidence.  § 13-25-127(1), C.R.S.; § 24-4-205(7), C.R.S.; Rule 4 Code of Colorado Regulations 723-1-1500 of the Commission’s Rules of Practice and Procedure.  The evidence must be substantial.  Substantial evidence is defined as “such relevant evidence as a reasonable person’s mind might accept as adequate to support a conclusion ...  it must be enough to justify, if a trial were to a jury, a refusal to direct a verdict when the conclusion sought to be drawn from it is one of fact for the jury.”  City of Boulder v. Colorado Public Utilities Commission, 996 P.2d 1270, 1278 (Colo. 2000) (internal citation omitted).  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.

B. Legal Standards Governing Application

13. The legal standard governing Applications for common carrier, call-and-demand limousine passenger authority is that of regulated monopoly.  §4 0-10.1-203(1), C.R.S. (formerly § 40-10-105(1), C.R.S.); See also, Yellow Cab Cooperative Association v. Public Utilities Commission, 869 P.2d 545 (Colo. 1994).

14. Under the doctrine of regulated monopoly, an applicant for common carrier authority has the burden of proving by substantial and competent evidence:  (a) that the public needs its proposed service, Denver and Rio Grande Western Railroad v. Pub. Utils. Comm’n., 142 Colo. 400, 351 P.2d 278 (1960); and (b) that the service of existing certificated carriers within the proposed service area is substantially inadequate.  RAM Broadcasting v. Pub. Utils Comm’n., 702 P.2d 746 (Colo. 1985); Rocky Mountain Airways, Inc. v. Pub. Utils. Comm’n., 181 Colo. 170, 509 P.2d 804 (1973).  Both of these requirements must be met before the Commission may grant common carrier authority in instances in which one or more common carriers are already providing service pursuant to a Commission-issued certificate of public convenience and necessity (CPCN).  Boulder Airporter, Inc. v. Rocky Mountain Shuttlines, Inc., 918 P.2d 1118, 1121 (Colo. 1996).  
15. The test of substantial inadequacy is not perfection.  Ephraim Freightways, Inc. v. Pub. Utils. Comm’n., 151 Colo. 596, 603, 380 P.2d 228, 232 (1963) (Ephraim).  An applicant for a CPCN to provide transportation service to passengers can demonstrate the substantial inadequacy of an incumbent carrier by showing that the incumbent carrier is not “ready, willing, and able at all times to render service to anyone who might demand it ...”  Ephraim, 151 Colo. at 602, 380 P.2d at 232 (emphasis in original).  This requires more than a showing that there is “sufficient business to warrant two certified carriers.”  Donahue v. Pub. Utils. Comm’n., 145 Colo. 499, 505, 359 P.2d. 1024, 1027 (1961) (internal quotation marks omitted).  Moreover, an applicant cannot show substantial inadequacy through “expressions of mere opinion, preference, and desire and willingness to use the services of [the applicant] over the services of” an incumbent carrier.  Pub. Utils. Comm’n. v. Weicker Transfer & Storage Co., 168 Colo. 339, 342, 451 P.2d 448, 449 (1969).  Rather, an applicant must show “a general pattern of inadequate service” on the part of the incumbent carrier.  Ephraim, 151 Colo. at 603, 380 P.2d at 232.  Whether the incumbent carrier’s service is substantially inadequate is a question of fact that is to be determined by the Commission.  RAM Broadcasting of Colo., Inc. v. Pub. Utils. Comm’n., 702 P.2d 746, 751 (Colo. 1985); Durango Transportation, Inc. v. Pub. Utils. Comm’n., 122 P.3d 244, 247 (Colo. 2005).  Although the applicant bears the burden of proving that the incumbent carrier’s service is substantially inadequate, “where an applicant’s evidence tend[s] to prove the existing carrier’s substantial inadequacy, ‘it [is] incumbent upon [the existing carrier] to rebut this evidence.’”  Id. at 250 (quoting Ephraim, 151 Colo. at 601, 380 P.2d at 231-32).  

16. To meet its burden of proof, Applicant must prove both:  (a) its operational, financial, and managerial fitness; and (b) the public need for the proposed common carrier service, which includes the substantial inadequacy of the intervenors’ transportation services.  

17. Before issuing a certificate authorizing common carrier services, the Commission is required to make a finding that “the present or future public convenience and necessity requires or will require such operation.”  § 40-10.1-201(1), C.R.S.  See also, § 40-10.1-203(1), C.R.S. (PUC empowered to issue certificate to motor vehicle carrier as, in its judgment, the public convenience and necessity may require).  Thus, it is the public’s need for transportation service that is paramount, not the private needs of a particular party.

18. An applicant for common carrier authority must also establish its “fitness,” both financially and operationally, to conduct the service it proposes.  In general, operational fitness encompasses a consideration of whether the applicant has the equipment, personnel, facilities, and the managerial experience to conduct for-hire passenger carrier operations.  It also includes consideration of whether the applicant has the ability and willingness to comply with applicable public utilities laws governing regulated motor carrier operations.  See, Thacker Brothers Transportation v Public Utilities Commission, 543 P.2d 719 (Colo. 1975). Although the Commission has never promulgated rules or regulations quantifying a financial fitness standard, it is generally agreed that the applicant must make some showing, however minimal, that it either currently has, or has access to financial resources that will enable it to implement the proposed service.

C. Findings

19. As previously indicated, Applicant presented a single witness, Mr. Elmanouzi.  Two exhibits were offered and entered into evidence on behalf of Applicant, letters purporting to be letters of support from Laura Zimmerman, Customer Service Manager with Front Range Airport (Hearing Exhibit No. 2), and from Scott Fisher, Owner and manager of Advances Shot Crete located in Watkins, Colorado.  Both parties state that they utilize the services of Applicant in the proposed service area and will continue to use Applicant’s shuttle service “when needed.”  Mr. Elmanouzi testified that he utilizes a U.S. Department of Transportation operating authority to provide service at Front Range Airport and for Advances Shot Crete.  

20. Mr. Elmanouzi also offered some testimony regarding the proposed service.  He stated that he proposed to utilize subcontractors as drivers; however, he later testified that he intended to lease several Ford 15-passenger vans to operate the proposed service.  When pressed on cross-examination regarding the need for service in the Bennett, Colorado area, Mr. Elmanouzi indicated that there was some need for the scheduled service now, but an even greater need in the future due to the possible opening of casinos and other businesses in the area.  In response to Hearing Exhibit No. 12, which shows the population of the Bennett area to be approximately 2,400 as of July 2011, Mr. Elmanouzi testified that he felt there was potential for growth in the area.

21. During cross-examination, Mr. Elmanouzi acknowledged a spreadsheet entered as Hearing Exhibit No. 10 which indicated that Applicant was at least $15,000 in arrears in lease payments for Golden West’s operating authority.  Mr. Elmanouzi also acknowledged a Notice of Default served on him as President of Golden West Shuttle on March 4, 2013 which states that Golden West defaulted on a lease agreement with the owner of the authority under which Golden West currently operates and has failed to make full lease payments for the months of April 2012 through November 2012, and has failed to make any lease payments for the months of December 2012 through March 2013. (Hearing Exhibit No. 11) The Notice of Default demands payment of outstanding lease payments of $15,000 plus late fees and interest.  

22. As provided above, Applicant bears the burden of proof in this Application proceeding to show that it is operationally and financially fit to provide the proposed transportation services.  It is also required to show that there is a current need for the proposed service, and that the incumbent common carriers are currently providing substantially inadequate service, or that the incumbents are unable or unwilling to provide the proposed service.

23. Here, Applicant failed to meet any of the proscribed tests to approve the requested authority.  The brief testimony offered by Mr. Elmanouzi while tending to demonstrate managerial experience, did not demonstrate Applicant’s operational or financial fitness; nor did it demonstrate a need for the proposed service or that incumbent carriers’ service within the proposed service territory was substantially inadequate.  There was no indication that Applicant was fit to provide the proposed service.  Indeed, there was no offer whatsoever of any financial records of Applicant.  The testimony offered by Mr. Elmanouzi was sketchy at best regarding operational fitness and public need.  Further, there was no evidence or testimony offered which showed the substantial inadequacy of the incumbent common carriers.  Consequently, it is found that Applicant has failed to meet its burden of proof in this matter.  As a result, the Application will be dismissed; however, it will be dismissed without prejudice, which allows Applicant to reapply for the proposed service at a future date.  If Applicant chooses to do so, it is highly recommended that Applicant become more familiar with the standards required to meet its burden of proof.

24. Pursuant to § 40-6-109(2), C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. The Motion to Dismiss Application made by legal counsel for SuperShuttle International Denver, Inc. at hearing is granted.

2. The Application of Golden West Shuttle, Inc. to operate as a common carrier by motor vehicle for hire to provide transportation services in scheduled and call-and-demand shuttle service is dismissed without prejudice consistent with the discussion above.

3. This docket is now closed.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

5. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
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OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________
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