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I. statement

1. On March 5, 2013, Mr. Mohmoud Idris Ahmed (Mr. Ahmed) filed a Petition for Waiver of Safety Regulations-Driver (Petition).  Mr. Ahmed seeks a one year waiver of 49 Code of Federal Regulations (C.F.R.) Part 391.41(b)(10)(eyesight), incorporated by reference in Rule 6102 of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6 to allow him to continue driving a taxicab.   

2. The Commission referred this matter to an administrative law judge (ALJ) for disposition by minute entry during the Commissioners’ Weekly Meeting held March 13, 2013. 

3. This matter was set for hearing on April 2, 2013 at 2:00 p.m. by Decision No. R13-0339-I, issued March 21, 2013.  At the assigned place and time, the undersigned ALJ called the matter for a hearing.  Mr. Ahmed appeared pro se and testified in support of the waiver. Hearing Exhibit 1, and Confidential Hearing Exhibits 2, 3, and 4 were identified and admitted into evidence.    

4. At the conclusion of the hearing, the ALJ took the matter under advisement.  Pursuant to § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record of the hearing and a written recommended decision in this matter. 

II. findings of fact
5. Mr. Ahmed is a full-time taxi driver for a common carrier of passengers providing taxi service pursuant to a Certificate of Public Convenience and Necessity issued by this Commission.  
6. Mr. Ahmed’s only means to support his family, including three children, is by driving a taxicab.  He has been working as a taxi driver for approximately 40 years.  According to Mr. Ahmed, the instant docket is the only waiver he has sought of a safety rule in his 40 years driving a taxicab. 

7. On March 5, 2013, V. Inez Brasher, D.C. examined Mr. Ahmed to determine whether he is medically qualified to drive a vehicle under the jurisdiction of this Commission.  Dr. Brasher’s report concludes that Mr. Ahmed meets the standards for medical certification in all regards except for his “vision in his left eye.”  Confidential Hearing Exhibit 2.  Dr. Brasher temporarily disqualified Mr. Ahmed for certification due to “vision in the left eye.”
  Id.
8. Mr. Ahmed’s left eye was operated on in approximately November 2011 for removal of a cataract.  He explained that an error made during this surgery caused the retinal scar in his left eye that adversely affects his vision.  Specifically, Mr. Ahmed’s vision in his left eye is blurry.  He reported no vision problems with his right eye. 

9. Confidential Hearing Exhibit 3 is a letter dated March 5, 2013 from Dr. Chester T. Roe III, M.D.  According to the letterhead, Dr. Roe’s practice provides “[c]omprehensive [e]ye [c]are for [a]dults and [c]hildren.”  Confidential Hearing Exhibit 3.  Dr. Roe examined and treated Mr. Ahmed for his eye condition.  Id.  Dr. Roe determined that Mr. Ahmed sees well for all driving tasks with both eyes viewing together in real life situations; he opined that Mr. Ahmed can safely operate a vehicle commercially with his current eye condition and vision.  Id.  According to Dr. Roe, Mr. Ahmed’s condition in his left eye should be stable for the rest of his life.  Nevertheless, Dr. Roe annually examines Mr. Ahmed’s eyes.  
10. Mr. Ahmed has driven since the November 2011 surgery.  He understands the extent to which the condition affects his driving.  Mr. Ahmed represented that his vision has not hampered his ability to drive.  He indicated that his eye condition is generally not a problem and that he can see well with both eyes viewing together.  There is no reason to doubt the veracity of his statements.  This ALJ finds Mr. Ahmed’s testimony credible.  Dr. Roe’s statements support the reliability of Mr. Ahmed’s testimony. 

11. Mr. Ahmed has been able to see adequately while driving.  He is able to recognize and distinguish among traffic control signals and devices showing standard red, green, and amber colors, and is able to accurately recognize, identify, and read street signs and traffic. 
12. This ALJ finds that despite his vision problem in his left eye, Mr. Ahmed sees well for all driving tasks with both eyes viewing together in real life situations and can safely operate a vehicle commercially with his current eye condition.  

13. Moreover, given that his only means to support his family is driving a taxicab, denying him a waiver of 49 C.F.R. Part 391.41(b)(10) would present a hardship.  

III. DISCUSSION and conclusions of law

14. The Commission has adopted by reference, Federal Safety Rules, such as the regulation at issue here, 49 C.F.R. Part 391.41(b)(10), to protect the public safety.  4 CCR 
723-6-6102(a).  The Commission has recognized that it would be “contrary to law” to grant an exemption of the Safety Rules, such as that requested here, in the absence of proper assurances that the public safety will be protected.  See, e.g., Decision No. R00-1465, issued December 26, 2000 in Docket No. 00M-660CP.  There should be assurances that granting an exemption of the Safety Rules will not be contrary to the public interest and that the waiver achieves an acceptable level of safety.  

15. Mr. Ahmed seeks a waiver of 49 C.F.R. Part 391.41(b)(10).  It provides that a person is physically qualified to drive a commercial vehicle if that person: 

[h]as distant visual acuity of at least 20/40 (Snellen) in each eye without corrective lenses or visual acuity separately corrected to 20/40 (Snellen) or better with corrective lenses, [has] distant binocular acuity of at least 20/40 (Snellen) in both eyes with or without corrective lenses, field of vision of at least 70° in the horizontal Meridian in each eye, and the ability to recognize the colors of traffic signals and devices showing standard red, green, and amber.

16. The Commission may grant a waiver of 49 C.F.R. Part 391.41(b)(10) for good cause shown so long as it would not be contrary to statute.  4 CCR 723-1-1003(a), Rules of Practice and Procedure.  Among other factors, the Commission may consider conditions of hardship when deciding whether to grant a waiver of a rule.  Id.  The Commission may subject any waiver granted to such terms and conditions as it deems appropriate.  Id.  
17. The Petition requests a one year waiver of 49 C.F.R. Part 391.41(b)(10).  Mr. Ahmed has demonstrated that his visual acuity is at least 20/40 with both eyes viewing, that he can accurately identify and read street signs and traffic, and recognize and distinguish among traffic control signals and devices showing standard red, green, and amber colors. 
He can safely operate a commercial motor vehicle with his current vision.  Good cause has been shown to grant the petition.  Such a grant is not contrary to statute.  
18. However, in order to ensure the health, safety, and welfare of Mr. Ahmed’s passengers and the public, it is prudent to place conditions on the waiver granted.  Although his retinal scar in his left eye should be stable for the rest of his life, in the event that Mr. Ahmed experiences any adverse symptoms associated with the retinal scar in his left eye, such as a worsening of the vision in either eye, he shall immediately notify his jurisdictional transportation provider employer and the Commission Transportation Staff, so they may evaluate whether it is appropriate for him to continue driving.  

19. As required by 4 CCR 723-6-6014(b), Mr. Ahmed’s jurisdictional transportation provider employer shall ensure that a copy of the waiver is:  (1) carried on the affected driver’s person whenever the driver is operating a motor vehicle over which the Commission has jurisdiction; and (2) maintained in the affected driver’s qualification file.  

20. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.
IV. ORDER

A. The Commission Orders That:

1. The Petition for Waiver/Variance of Safety Regulations-Driver filed by Mr. Mohmoud Idris Ahmed on March 5, 2013 is granted subject to the conditions as ordered below. The waiver of 49 Code of Federal Regulations Part 391.41(b)(10) is granted for a one year period from the effective date of this Decision.

2. The waiver is granted subject to the following conditions:

a.
Mr. Ahmed’s jurisdictional transportation provider employer shall ensure that a copy of the waiver is carried on Mr. Ahmed’s person whenever he is operating a motor vehicle over which the Commission has jurisdiction, and is maintained in Mr. Ahmed’s qualification file. 

b.
Mr. Ahmed shall immediately notify his jurisdictional transportation provider employer and the Commission Transportation Staff if he experiences any adverse symptoms associated with his eye condition, including, but not limited to a worsening of the vision in either eye  so that they may evaluate whether it is appropriate for Mr. Ahmed to continue driving.  

3. Mr. Ahmed and his jurisdictional transportation provider employer shall promptly (within 30 days) notify and file with the Commission, any documents or information concerning any accident, arrest, license suspension, revocation, or withdrawal, as well as any convictions involving Mr. Ahmed during the period of the waiver granted herein.
4. Docket No. 13V-0159CP is now closed. 

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed. 

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded. 
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MELODY MIRBABA
________________________________
                     Administrative Law Judge




 	�The medical examination report contains no information as to the grounds for a “temporary” disqualification. And, to the contrary, according to Mr. Ahmed, there is nothing that can be done to correct his vision problem in his left eye.  Dr. Roe indicated that the condition is stable and should remain so for the rest of Mr. Ahmed’s life. 
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