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I. STATEMENT  
1. On December 13, 2012, Durango Mountain Utilities, LLC (DMU or Applicant), filed a verified Application that:  (a) requests a Certificate of Public Convenience and Necessity (CPCN) authorizing DMU to provide propane gas service within the geographic service territory described in the Application at Exhibit A; (b) requests Commission approval of DMU’s proposed tariffs containing the terms and conditions of service and the rates for service (Application at Exhibit C); (c) requests Commission approval of DMU’s Cost Assignment and Allocation Manual (Application at Exhibit E); and (d) requests Commission waiver of the Commission rules discussed in the Application at ¶ 6.  Seven exhibits are attached to the Application; portions of Exhibit B and of Exhibit E are filed under seal as they contain information claimed to be confidential.  The Application commenced this proceeding.  
2. On December 14, 2012, the Commission issued its Notice of Application Filed.  The following intervened as of right or were granted leave to intervene:  Atmos Energy Corporation (Atmos) and Trial Staff of the Commission (Staff).  

3. Atmos and Staff, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  

4. On January 16, 2013, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  

5. The procedural history of this proceeding is set out in Orders previously entered in this docket.  The procedural history is repeated here as necessary to put this Order in context.  

6. On February 5, 2013, by Decision No. R13-0171-I and as pertinent here, the ALJ established the procedural schedule in this matter.  Pursuant to the procedural schedule, Intervenors are to file their answer testimony and exhibits no later than April 16, 2013.  

7. On March 26, 2013, DMU filed a Motion to Amend Application to Withdraw Request for Approval of Initial Tariffs, Rules, and Regulations of Durango Mountain Utilities, LLC (Motion).  In support of that filing, Applicant states that it wishes to “approach approval of DMU’s Tariff in a systematic fashion, which is to say approving DMU’s CPCN as a condition precedent before approving its Tariff[,]” (Motion at ¶ 4) and seeks to amend the Application to remove the request for approval of Applicant’s tariffs (id. at ¶ 9).  If granted, the Motion changes the scope of, and the issues in, this docket.  

8. On March 26, 2013, by Decision No. R13-0358-I, the ALJ shortened, to and including April 1, 2013, the response time to the Motion.  

9. As of the date of this Order, no intervenor has filed a response to the Motion.  As of the date of this Order, no intervenor has requested additional time within which to file a response to the Motion.  The Motion is unopposed.  
10. Pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-1400,
 failure to respond to a motion may be deemed to be a confession of the motion.  The ALJ finds that, in this case, the failure to respond is a confession of the motion.  
11. The ALJ finds that the Motion states good cause and that granting the Motion will not prejudice any party.  The ALJ will grant the Motion and will order the Application to be amended consistent with the Motion.  
12. Granting the Motion removes the request for approval of the tariffs (Application at Exhibit C) from, and does not affect any other relief sought in, the Application.  
13. As the amendment is restrictive, the Application need not be renoticed.  

14. In this case, amending the Application does not affect the applicable timelines.  In addition, amending the Application does not affect the procedural schedule established in this docket by Decision No. R13-0171-I.  

15. Pursuant to the procedural schedule, Applicant filed the direct testimony and exhibits of Mr. Mark S. Seiter and of Mr. Jay Eagen.  It may be that portions of these direct testimonies and exhibits discuss or pertain to DMU’s tariffs that, as a result of the amendment, are no longer the subject of this proceeding.  These portions should be stricken from the direct testimonies and exhibits because they are not relevant to this proceeding.  

16. The ALJ will order Applicant to file, no later than April 8, 2013, the direct testimony and exhibits of Mr. Seiter and of Mr. Eagen with the portions that discuss or pertain to the DMU tariffs lined through by strike-outs.  No other changes to the previously-filed testimonies and exhibits may be made in the April 8, 2013 filing.  This will maintain continuity with respect to page number and line number references that may appear in discovery requests, discovery responses, and testimony and should reduce the possibility of confusion of the record.  
II. ORDER  
A. It Is Ordered That:  
1. Consistent with the discussion above, the Motion to Amend Application to Withdraw Request for Approval of Initial Tariffs, Rules, and Regulations of Durango Mountain Utilities, LLC, filed on March 26, 2013 is granted.  

2. The Application filed on December 13, 2012 is amended to remove from the Application filed in this docket the request for approval of the initial tariffs, rules, and regulations of Durango Mountain Utilities, LLC.  

3. No later than April 8, 2013, Durango Mountain Utilities, LLC, shall file the direct testimony and exhibits of Mark S. Seiter and the direct testimony and exhibits of Jay Eagen in a form that complies with ¶ 16, above.  
4. The Parties are held to the advisements in the Orders issued in this case.  

5. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  
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