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I. STATEMENT

1. On March 19, 2013, Respondent Colorado Department of Transportation (CDOT or Respondent) filed its Motion to Dismiss for Lack of Subject Matter Jurisdiction pursuant to Rule 12(b)(1) C.R.C.P.

2. CDOT contends that Complainant Union Pacific Railroad Company (Union Pacific or Complainant) filed its Complaint alleging public safety issues at the intersection of United States Highway 85 (US 85) and Weld County Road 80 (WCR 80). It is also noted that Union Pacific requests an order from the Commission directing CDOT to install signals at the intersection and requiring such signals be interconnected with the safety improvements installed that the Union Pacific tracks crossing WCR 80 approximately 45 feet to the east of US 85. CDOT contends that the highway rail crossing is solely on WCR 80 and not on US 85.
3. On March 29, 2013, Union Pacific Railroad's Response to Respondent's Motion to Dismiss for Lack of Subject Matter Jurisdiction was filed. Union Pacific responds by pointing out that the requested relief in the Complaint is for the Commission to enter order compelling CDOT to take action in the interest of public safety.  In the complaint, Union Pacific alleges that significant safety issues were identified at the diagnostic to consider the installation project that was the subject of Weld County’s Application in Docket No. 11A-242R.  Union Pacific requests that the Commission address public safety issues including the alleged need for interconnected traffic signals at the intersection of WCR80 and US 85.
4. Union Pacific first contends that CDOT waived any subject matter jurisdiction defense.  
5. Rule 1400 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 permits a motion to dismiss to be filed in accordance with Rule 12, C.R.C.P. (2005).  Rule 12(h) C.R.C.P. addresses waiver or preservation of certain defenses.  Rule 12(h)(3) explicitly preserves objections defenses as to subject matter jurisdiction and requires dismissal by suggestion of the parties or otherwise where jurisdiction is lacking.  Thus, the matter will be addressed.

6. Union Pacific next argues the motion should be denied for failure to comply with Rule 121 §1-15.  

7. The Commission may generally seek guidance from or employ the Colorado Rules of Civil Procedure.  However, the Commission has also explicitly incorporated portions of the Colorado Rules of Civil Procedure, as published in the 2005 edition of the Colorado Revised Statutes.  No showing has been made that rule 121 was incorporated by the Commission.  As such, Union Pacific failed to show that any mandatory provision thereof warrants denial of the motion.
8. Substantively, Union Pacific points to the Commission’s extensive and broad regulatory powers to protect public safety. Union Pacific contends the Commission’s rules specifically authorize Union Pacific’s Complaint with regard to the additional and necessary conditions that must accompany the installation and maintenance of the safety devices at the WCR80 railroad crossing.  The Complaint alleges the operation of the intersection of US 85 and WCR80 requires additional safety measures to prevent accidents involving the crossing. 

9. Union Pacific contends that only the Commission has jurisdiction to proactively address the issues in the Complaint until it is otherwise too late and an accident has already occurred.

10. CDOT contends that regulation of vehicles and traffic on state highways is delegated to the Department of Transportation.  §42-4-601 C.R.S.  While the Commission’s jurisdiction is limited to those locations" ... at which any public highway may be constructed across the tracks or facilities of any railroad corporation...." § 40-4-106 C.R.S.
11. Although the Commission may regulate regarding issues affecting the safety of a rail/highway crossing. CDOT contends the language does not extend the PUC authority to regulating traffic on an adjacent State highway. Installation of a traffic signal on US 85 is not within the purview of "installation and operation, maintenance, and warning" at such public highway/rail crossings.

12. The undersigned recently reviewed the Commission’s jurisdiction in this regard:
The Commission’s jurisdiction over railroad crossings including the power to apportion among railroads, municipalities, and other public authorities the costs of alteration, abolition, or separation of existing crossings has been in place since at least 1917.  A review of the legislative history and constitutional provisions indicate that this jurisdiction remains today.   

…. “In enacting the Public Utilities Law, the General Assembly delegated many responsibilities to the PUC, including the power to order the ‘just and reasonable manner’ of the crossing of railroad tracks by any public highway and the power to prescribe the conditions of installing and maintaining such safety devices at the crossings as ‘appear reasonable and necessary to the end . . . that accidents may be prevented and the safety of the public promoted. Section 40-4-106(2)(a), C.R.S. 1973. Further, whenever the PUC orders the installation of safety devices at railroad crossings, it must order the railroad corporation to maintain the equipment and to pay ‘not less than ten percent’ of the total cost of installing the safety devices.  Section 40-4-106(2)(b), C.R.S. 1973.”  Atchison, T. & S. F. R. Co. v. Public Utilities Com., 194 Colo. 263, 266-267 (Colo. 1977).  The Court went on to uphold cost allocation to the railroad for signalization at a reopened at-grade crossing.  
Decision No. R12-0400, issued April 18, 2012, at 9-10.
13. Rule 12(b)(1) Colorado Rules of Civil Procedure (C.R.C.P.), is identical to Fed. R. Civ. P. 12(b)(1).  Thus, in addition to Colorado law, the Supreme Court has looked to federal authorities for guidance in construing motions for lack of subject matter jurisdiction. Trinity Broadcasting of Denver, Inc. v. City of Westminster, 848 P.2d 916, 924 (Colo. 1993) (citation omitted). 

14. To decide the pending motion, the Supreme Court has made clear that the Administrative Law Judge can consider information outside of the Complaint, including the Response:

If the motion is a factual attack on the jurisdictional allegations of the complaint, such as the timeliness of the notice involved in this case, the trial court may receive any competent evidence pertaining to the motion. See 2A James W. Moore & Jo Desha Lucas, Moore's Federal Practice P 12.07[2.-1] at 12-47 (2d ed. 1992).  Fed. R. Civ. P. 12(b)(1) differs from Rule 12(b)(6) (motion to dismiss for failure to state a claim) because a trial court may consider evidence pursuant to Fed. R. Civ. P. 12(b)(1) without converting the motion to a summary judgment motion as it would be required to do if it considered matters outside the pleadings under a Fed. R. Civ. P. 12(b)(6) motion.

Trinity Broadcasting of Denver, Inc. v. City of Westminster, 848 P.2d 916, 924 (Colo. 1993)

15. Under C.R.C.P. 12(b)(1), the plaintiff has the burden of proving subject matter jurisdiction. C.R.C.P. 12(b)(1) also allows the trier of fact to make appropriate factual findings, rather than accepting all facts alleged by the non-moving party as true, as would be the case under C.R.C.P. 12(b)(5).  Medina v. State, 35 P.3d 443, 452 (Colo. 2001).  “[The Commission] has subject matter jurisdiction if the case is one of the type of cases that the [Commission] has been empowered to entertain by the sovereign from which the [Commission] derives its authority.”  Brown v. Silvern, 141 P.3d 871, 873 (Colo. App. 2005) (internal quotations and citations omitted).

16. By Decision No. R12-1451-I, CDOT was ordered to answer or satisfy the Complaint filed.  

17. On January 7, 2012, CDOT's Response to Order to Satisfy or Answer Dated December 5, 2012 By Answering Union Pacific Railroad Company's Formal Complaint Dated November 21, 2012 was filed.  In its answer, CDOT admits that Union Pacific Railroad's rail tracks actually cross WCR 80 at a crossing with National Inventory Number 804-860T, UPRR milepost 61.99 Central Region Division, Wyoming Division Subdivision, DPML Branch and WCR 80 in the unincorporated area of Weld County, Colorado.
18. After an accident occurred at the railroad crossing, CDOT hired a consultant to conduct a study of the WCR 80 and US 85 intersection taking into account its proximity to the WCR 80 and UPRR crossing.  See Exhibit C to the Answer.  Figure 1 of the study, at page 4, depicts a design vehicle attempting to occupy the available inventory space between the crossing and US 85.  The design vehicle will not fit within the available space.

19. “The rule is well settled that ordinarily, the State may, under its police power impose upon a railroad the whole cost of installation of safety devices at grade crossings, or such part thereof, as it deems appropriate. Atchison, Topeka & Santa Fe Ry. Co. v. PUC, 346 U.S. 346, 74 S.Ct. 92, 98 L.Ed. 51 (1953); Nashville, Chattanooga & St. Louis Ry. v. Walters, 
294 U.S. 405, 413, 55 S.Ct. 486, 487, 79 L.Ed.949, 954 (1935); see Union Pacific RR Co. v. PUC, 170 Colo. 514, 463 P.2d 294 (1969).”  Atchison v. Public Utils. Com, 190 Colo. 378, 381 (Colo. 1976). 

20. “[T]he PUC is not precluded from exercising its duty to ensure public safety by participating in the prior approval of a location. Public safety is of overriding concern.”  Mountain View Electric Assn. v. Public Utilities Com., 686 P.2d 1336, 1342 (Colo. 1984).

21. The touchstone of the Commission’s jurisdiction is to take actions reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted at the crossing of any railroad tracks across any public highway.  
22. Where the statutory language is clear and unambiguous, it is not subject to interpretative rules of statutory construction. Goldy v. Crane, 167 Colo. 44, 445 P.2d 212 (1968); Husson v. Meeker, 812 P.2d 731 (Colo. App. 1991). 

23. CDOT’s authority over traffic control devices on state highways is clear.  
§42-4-601, C.R.S.  However, the Commission’s authority over a crossing of a railroad and any public highway to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted is equally clear.  §40-4-106, C.R.S.  
24. The two conflicting statutory periods must be reconciled.
25. Section 2-4-101, C.R.S. (2012) directs that statutes are to be read in the context of common usage.  In applying a statute, every word should be given effect. See, Charlton v. Kimata, 815 P.2d 946, 949 (Colo. 1991) (if possible, court must give effect to every word of the statute); Dept. of Revenue, Motor Vehicle Div. v. Borquez, 751 P.2d 639, 643 (Colo. 1988) (rules of statutory construction require presumption that legislature inserted every part for a purpose, and every part of statute should be carried into effect).  Various terms should be read as a whole, and in their context;
 and a common-sense guide that the plain meaning of words should be given their literal meaning unless such meaning would defeat the purpose of the rule.

26. While CDOT has authority over highways, it does not have authority over preventing accidents and promoting public safety at a highway crossing the rail of a public utility.  Under CDOT’s theory, the Commission would have no jurisdiction of the crossing of a state highway and a railroad.  Not only would this contradict the plain language of §40-4-106, C.R.S. (i.e. any public highway), the statute would be rendered meaningless anywhere there is a railroad crossing a state highway.  The more reasonable reconciliation is that CDOT’s authority over highways is only affected by the promotion of public safety at railroad crossings, where the Commission has jurisdiction.
27. The interpretation above is also consistent with the recognition that specific legislation prevails over general legislation. § 2-4-205, C.R.S. (2012); People v. Weller, 679 P.2d 1077, 1082 (Colo. 1984).  The specific authority granted the Commission over the crossing of a railroad and a highway prevails over authority granted CDOT regarding state highways alone across Colorado.
28. The interpretation is also consistent with well-established Commission authority ordering automatic or other safety appliance signals or devices be installed, reconstructed, or improved and operated at a crossing at grade of any public highway or road over the tracks of any railroad corporation.  Illustratively, as to roadway operations, the Commission has ordered interconnection of traffic signals with railroad equipment as well as advance warning signs and pavement markings.  As to railway operations, the Commission has ordered installation of advance detection circuitry making constant warning time possible at crossings. As to either, the Commission has ordered construction of bridge touchdown points of a grade-separated crossing. 
29. It is found that Complainants have stated claims within the scope of the Commission’s jurisdiction as to promotion of public safety at the crossing of the Union Pacific Railroad and WCR 80 in consideration of the proximity and operation of the intersection of WCR 80 and US 85 – approximately 45 feet away.  Based thereupon the motion to dismiss will be denied.

II. ORDER

A. It Is Ordered That:  

1. Respondent Colorado Department of Transportation’s Motion to Dismiss for Lack of Subject Matter Jurisdiction filed March 19, 2013 is denied.

2. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
______________________________

Administrative Law Judge




� Nat 'l Assoc. of Home Builders v. Defenders of Wildlife, 127 S.Ct. 2518, 2534 (2007)("It is a fundamental canon of statutory construction that the words of a statute must be read in their context and with a view to their place in the overall statutory scheme.")(quoting FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 132 and Davis v. Michigan Dept. of Treasury, 489 U.S. 803, 809, 109 S.Ct. 1500, 103 L.Ed.2d 891 (1989)); see also Kunz v. United Security Bank, 489 F.3d 1072, 1077 (10th Cir. 2007).


� U.S. v. Ron Pair Enterprises, Inc., 489 U.S. 235, 242 (1989)("The plain meaning of legislation should be conclusive, except in the 'rare cases [in which] the literal application of a statute will produce a result demonstrably at odds with the intentions of its drafters."' (citing Griffin v. Oceanic Contractors, Inc., 458 U.S. 564, 571, 102 S.Ct. 3245, 3250, 73 L.Ed.2d 973 (1982)).
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