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I. STATEMENT  
1. On November 14, 2012, James Smith, doing business as Greeley Courier (Smith or Applicant), filed an Application for a Certificate of Public Convenience and Necessity to operate as a Common Carrier by Motor Vehicle for Hire.  That filing commenced this docket.  

2. On November 19, 2012, the Commission provided public notice of the application by publishing a summary of the same in its (Amended) Notice of Applications Filed as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of :

passengers in taxi service

between all points in the Counties of Larimer and Weld, State of Colorado.

3. On November 20, 2012, Staff of the Commission issued a deficiency letter to Applicant noting the application requirements and requesting that Applicant file additional information related to Applicant’s managerial, operational, and financial fitness, as well as a copy of the Applicant’s certificate of assumed trade name or trade name registration.

4. On November 20, 2012, Estes Valley Transport, Inc. (Estes Valley) filed their Entry of Appearance and Notice of Intervention through counsel.  This filing attached Commission Authority No. 54696 held by Estes Valley.

5. On November 27, 2012, Applicant provided additional information to the Commission regarding financial fitness.

6. On December 5, 2012, the Applicant filed an amendment to the application withdrawing Applicant’s proposed service in Larimer County. 

7. On December 7, 2012, Estes Valley filed a withdrawal of their intervention conditioned on the approval of the amendment filed by the Applicant on December 5, 2012. 

8. On December 12, 2012, Applicant filed an additional amendment to the application requesting his legal name, James Smith, be used in the application in place of Greeley Courier.

9. On December 19, 2012, Shamrock Taxi of Ft. Collins doing business as Yellow Cab of Northern Colorado and/or Yellow Cab NOCO (Shamrock) filed their Entry of Appearance and Notice of Intervention through counsel.  This filing attached Commission Authority No. 13043 held by Shamrock.

10. On December 31, 2012, Applicant filled an additional amendment to the application requesting that the requested authority be changed from taxi service to shuttle service.

11. On January 3, 2013, the Commission deemed the application complete and it was referred to an Administrative Law Judge (ALJ) for disposition, it was then assigned to the undersigned ALJ.

12. By Interim Order No. R13-0097-I issued January 22, 2013, a procedural schedule was established which required the Applicant to file witness and exhibit lists and exhibits by February 1, 2013 and an evidentiary hearing was scheduled for March 5, 2013. In addition, the proposed amendments to the Application were accepted.

13. On January 28, 2013, Applicant filed his Motion for an Extension of Time to File Initial Witness and Exhibit List.  

14. By Interim Order No. R13-0208-I, issued February 12, 2013, the Applicant was granted an extension of time to file his exhibits and witness list. The evidentiary hearing remained scheduled for March 5, 2013.

15. At the scheduled time and place, the ALJ called the hearing to order.  All parties appeared, the Applicant James Smith appeared pro se and the Intervenor through counsel. During the course of the hearing, testimony was received from Mr. James Smith for the Applicant and from Mr. Brad Whittle, Mr. David Mullin, and Mr. Robert Storms for the Intervenor.  Hearing Exhibits 1 thorough 6 were offered into evidence. All exhibits were admitted into evidence, with the exception of Exhibit 2 which was not admitted. At the conclusion of the hearing the matter was taken under advisement by the undersigned ALJ.

16. Pursuant to § 40-6-109, C.R.S., the ALJ hereby transmits to the Commission the record of this proceeding, a written recommended decision containing findings of fact and conclusions of law, and a recommended order.
II. Findings of Fact

17. The Applicant, Mr. Smith, is 58 years old and lives in Greeley Colorado.  Mr. Smith is limited in the type of work he can perform due to a disability.

18. In June of 2012, Mr. Smith started a courier business, Greeley Courier.  He was financed by his father, who purchased a 1997 Dodge Avenger for Mr. Smith to use for Greeley Courier.

19. Prior to starting Greeley Courier, Mr. Smith had used Shamrock for transportation and found their service to be unsatisfactory. Mr. Smith would call Shamrock to find out how long it would take for a ride and was told in excess of an hour.

20. In addition to his work as a courier, Mr. Smith transported friends, for no charge, to doctor appointments in October and November of 2012.  See Hearing Exhibit 1.

21. Mr. Smith would like to provide a transportation service for the disabled and also drive intoxicated bar patrons home from bars in Greeley. He believes there is a need for the service and would like to earn  money providing this service.

22. Mr. Smith proposes to provide this transportation service 6 days a week, 24 hours a day. Mr. Smith’s service would not operate while he observes the Sabbath from sundown Friday to sundown Saturday.

23. Mr. Smith’s courier business has made money, but his earnings have been affected by the increased reliance on e-mails and fax transmissions.

24. Mr. Smith’s father has paid for the tax, insurance, fuel, and maintenance of the vehicle Mr. Smith has used for Greeley Courier.  Mr. Smith’s father has also paid for an apartment and utilities for Mr. Smith since June 1, 2012.

25. The agreement between Mr. Smith and his father, for his father to finance Greeley Courier ended on December 31, 2012. Although Mr. Smith’s father has agreed to financially support Mr. Smith in the future.

26. Mr. Smith’s father has the resources to help Mr. Smith, although the exact financial amount he can help Mr. Smith with is unknown.

27. Mr. Smith does not have any savings to finance his proposed shuttle service. 

28. Greeley Courier lost money between July 2012 and November of 2012. See Confidential Supplement to Application filed November 27, 2012.  

29. Shamrock employs two different types of drivers, fleet drivers who operate vehicles owned by Shamrock and owner-operator drivers who own the vehicles they use but operate under the Shamrock brand. Shamrock provides the insurance for both types of drivers.  

30. The authority that Mr. Smith is seeking overlaps with the authority of Shamrock in Certificate No. 13043.  See Exhibit 6.

31. Shamrock maintains a call center in Denver where all cars are dispatched in the Northern Colorado area. There are seven cars that are kept full-time in Greeley.  Additional cars are sent from Loveland and Fort Collins if necessary.

III. Discussion and conclusions

32. The legal standard governing Applications for common carrier, call-and-demand shuttle service authority is that of regulated monopoly.  § 40-10.1-203, C.R.S.; See also, Yellow Cab Cooperative Association v. Public Utilities Commission, 869 P.2d 545 (Colo. 1994).

33. Under the doctrine of regulated monopoly, an applicant for common carrier authority has the burden of proving by substantial and competent evidence:  (a) that the public needs its proposed service, Denver and Rio Grande Western Railroad v. Pub. Utils. Comm’n., 142 Colo. 400, 351 P.2d 278 (1960); and (b) that the service of existing certificated carriers within the proposed service area is substantially inadequate.  RAM Broadcasting v. Pub. Utils Comm’n., 702 P.2d 746 (Colo. 1985); Rocky Mountain Airways, Inc. v. Pub. Utils. Comm’n., 181 Colo. 170, 509 P.2d 804 (1973).  Both of these requirements must be met before the Commission may grant common carrier authority in instances in which one or more common carriers are already providing service pursuant to a Commission-issued certificate of public convenience and necessity (CPCN).  Boulder Airporter, Inc. v. Rocky Mountain Shuttlines, Inc., 918 P.2d 1118, 1121 (Colo. 1996).  
34. The test of substantial inadequacy is not perfection.  Ephraim Freightways, Inc. v. Pub. Utils. Comm’n., 151 Colo. 596, 603, 380 P.2d 228, 232 (1963) (Ephraim).  An applicant for a CPCN to provide transportation service to passengers can demonstrate the substantial inadequacy of an incumbent carrier by showing that the incumbent carrier is not “ready, willing, and able at all times to render service to anyone who might demand it ...”  Ephraim, 151 Colo. at 602, 380 P.2d at 232 (emphasis in original).  This requires more than a showing that there is “sufficient business to warrant two certified carriers.”  Donahue v. Pub. Utils. Comm’n., 145 Colo. 499, 505, 359 P.2d. 1024, 1027 (1961) (internal quotation marks omitted).  Moreover, an applicant cannot show substantial inadequacy through “expressions of mere opinion, preference, and desire and willingness to use the services of [the applicant] over the services of an incumbent carrier.”  Pub. Utils. Comm’n. v. Weicker Transfer & Storage Co., 168 Colo. 339, 342, 451 P.2d 448, 449 (1969).  Rather, an applicant must show “a general pattern of inadequate service” on the part of the incumbent carrier.  Ephraim, 151 Colo. at 603, 380 P.2d at 232.  Whether the incumbent carrier’s service is substantially inadequate is a question of fact that is to be determined by the Commission.  RAM Broadcasting of Colo., Inc. v. Pub. Utils. Comm’n., 702 P.2d 746, 751 (Colo. 1985); Durango Transportation, Inc. v. Pub. Utils. Comm’n., 122 P.3d 244, 247 (Colo. 2005).  Although the applicant bears the burden of proving that the incumbent carrier’s service is substantially inadequate, “where an applicant’s evidence tend[s] to prove the existing carrier’s substantial inadequacy, ‘it [is] incumbent upon [the existing carrier] to rebut this evidence.’”  Id. at 250 (quoting Ephraim, 151 Colo. at 601, 380 P.2d at 231-32).  

35. To meet its burden of proof, Applicant must prove both:  (a) its operational, financial, and managerial fitness; and (b) the public need for the proposed common carrier service, which includes the substantial inadequacy of the intervenors’ transportation services.  

36. An applicant for common carrier authority must also establish its “fitness”, both financially and operationally, to conduct the service it proposes.  In general, operational fitness encompasses a consideration of whether the applicant has the equipment, personnel, facilities, and the managerial experience to conduct for-hire passenger carrier operations.  It also includes consideration of whether the applicant has the ability and willingness to comply with applicable public utilities laws governing regulated motor carrier operations.  See, Thacker Brothers Transportation v Public Utilities Commission, 543 P.2d 719 (Colo. 1975). Although the Commission has never promulgated rules or regulations quantifying a financial fitness standard, it is generally agreed that the applicant must make some showing, however minimal, that it either has or has access to financial resources that will enable it to implement the proposed service.
37. In the instant case the Applicant has failed to make a showing that the service provided by Shamrock is substantially inadequate or that there is a public need for an additional service.  

38. The only evidence that the Applicant provided to show inadequate service of the Intervenor, was the Applicant’s personal dissatisfaction with the service provided by Shamrock.  The Applicant’s personal experience, by itself, does not show the required pattern of inadequate service.  While the Applicant’s personal experience with Shamrock may have been frustrating, it is not sufficient for the undersigned ALJ to find that the service is substantially inadequate. 

39. Further, the expressed desire of members of the general public expressing a desire for an additional option, does not meet the requirement to show the public need for additional service.

40. In addition to the failure of the Applicant to show inadequate service, there are serious questions as to whether the Applicant has the financial fitness to operate as a common carrier. 

41. The Applicant testified that he has no savings. The capital to fund the Applicant’s service would be supplied by the Applicant’s father, although there has been no showing as to the extent to which the Applicant’s father could fund the business. There is simply no evidence of any financial fitness, only an unsubstantiated promise from a party who did not testify at the hearing. 
42. For the reasons discussed above, it is found that Applicant has not met his burden of showing inadequate service, public need for the proposed service, or financial fitness.

IV. ORDER  
A. The Commission Orders That:  
1. The above-captioned application filed by Applicant James Smith on November 14, 2012 is denied.  

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.
4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge
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