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I. STATEMENT  

1. On June 4, 2010, the City of Fountain, Colorado (Fountain, City, or Applicant) filed an application seeking authority to do the following in Fountain, El Paso County, State of Colorado:  (a) relocate the existing highway-rail at-grade crossing of the BNSF Railway Company (BNSF)
 with Mesa Road and the existing highway-rail at-grade crossing of the Union Pacific Railroad Company (UPRR)
 with Mesa Road to a new single at-grade crossing location with the proposed Duckwood Road;
 (b) install active warning at the proposed Duckwood Road crossing; (c) interconnect the active warning with a proposed traffic signal at the intersection of Colorado State Highway 85/87 and the proposed Duckwood Road; and (d) after the proposed public crossing at Duckwood Road is opened, close the existing public crossings of BNSF and UPRR with Mesa Road.  

2. On June 14, 2010, the Commission served its Notice of Application Filed (Notice) on all interested parties, including adjacent property owners, pursuant to § 40-6-108(2), C.R.S.  The Notice established an intervention period.  In addition, the Notice established a procedural schedule; that procedural schedule was subsequently vacated.  
3. On July 13, 2010, BNSF timely filed (in one document) an Entry of Appearance and Notice of Intervention.  In that filing and for the reasons articulated, BNSF opposed the June 4, 2010 filing.  
4. On July 13, 2010, UPRR timely filed (in one document) an Entry of Appearance and Notice of Intervention.  In that filing, UPRR listed a number of concerns regarding the June 4, 2010 filing and stated that it did not oppose the June 4, 2010 filing so long as the identified issues were addressed.  
5. On August 3, 2010, by Decision No. C10-0807, the Commission deemed the June 4, 2010 filing to be complete within the meaning of § 40-6-109.5, C.R.S.  On November 21, 2012, Applicant filed its Waiver of Statutory Time Limits.
  On November 26, 2012, Decision No. R12-1356-I noted Applicant’s waiver of § 40-6-109.5, C.R.S., with respect to this proceeding.  

6. By Decision No. C10-0807, the Commission referred this docket to an Administrative Law Judge (ALJ).  This case was assigned to ALJ Keith J. Kirchubel.
  
7. On August 13, 2010, UPRR filed an Amended Intervention.  In that filing, UPRR opposed the June 4, 2010 filing.  
8. On September 3, 2010, Fountain filed a Motion for Leave to Amend Application.  An Amended and Restated Application (including 14 exhibits) accompanied that filing.
  On September 24, 2010, by Decision No. R10-1045-I, ALJ Kirchubel granted that motion.  
9. Reference in this Decision to the Application is to the Amended and Restated Application, including the 14 exhibits, filed on September 3, 2010.  
10. On July 5, 2011, the Colorado Department of Transportation (CDOT) filed (in one document) an Entry of Appearance and Motion to Intervene Out of Time.  In that filing, CDOT identified its interest in, but did not state a position with respect to, the Application.  On July 27, 2011, by Decision No. R11-0813-I, ALJ Kirchubel granted CDOT’s motion.  
11. On September 29, 2011, BNSF filed an Amended Entry of Appearance and Notice of Intervention.
  In that filing, BNSF opposed the relief sought in the Application.  
12. BNSF, CDOT, and UPRR, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  All Parties are represented by counsel.  

13. Previous Orders issued in this docket detail the procedural history of this matter.  The procedural history is repeated here as necessary to put this Decision in context.  
14. On May 16, 2012, Applicant, UPRR, and CDOT filed a Stipulation and Settlement Agreement dated May 16, 2012 that had appended Exhibit A through and including Exhibit F (Duckwood Stipulation).
  If adopted, the Duckwood Stipulation would resolve, for the three signatories, the issues related to the safety of the Duckwood Road crossing and of the Mesa Road crossing.  
15. Assuming adoption of the Duckwood Stipulation, the remaining issues were BNSF’s operational objections pertaining to staging of trains and to the Mesa Road crossing remaining open as a public crossing.  Applicant, BNSF, and UPRR continued to negotiate in an attempt to reach an agreement that would resolve the remaining issues.  These efforts proved successful.  
16. On December 6, 2012, Applicant filed a Notice of Settlement and Request for Entry of Commission Decision Approving Application.  A Stipulation and Settlement Agreement (December Stipulation)
 and other documents accompanied that filing. The December Stipulation references the Duckwood Stipulation.  
17. As used in this Order, unless the context indicates otherwise, Stipulation refers to, and incorporates, both the Duckwood Stipulation and the December Stipulation.  
18. On December 18, 2012, by Decision No. R12-1448-I, the ALJ directed the Parties to file joint responses to the questions posed in, and to provide the information requested in, that Order.  
19. On January 14, 2013, Applicant, BNSF, and CDOT filed their joint Response to Questions from Administrative Law Judge (January Response).
  On January 17, 2013, UPRR timely filed its concurrence in the January Response.
  
20. The January Response answers the questions posed by the ALJ and clarifies the Application and language in the Stipulation.  The ALJ is satisfied with the January Response and will consider the Stipulation in light of the January Response.  
21. The Stipulation settles all issues as between and among the Parties.  As clarified by the January Response, the Stipulation is just; is reasonable; and is in the public interest.  By this Decision, the ALJ will approve the Stipulation, as clarified by the January Response.  
22. Intervenor BNSF opposed the Application.  On December 7, 2012, BNSF filed its Withdrawal of Opposition to Application.  BNSF’s withdrawal of opposition was contingent on the Commission’s issuing a decision consistent with the Stipulation.  This Decision is consistent with the Stipulation and satisfies the contingency.  As a result, BNSF has withdrawn its opposition to the Application.  
23. Intervenor CDOT took no position with respect to the Application.  
24. Intervenor UPRR opposed or objected to the Application.  In the Duckwood Stipulation at ¶ 12, subject to contingencies, UPRR withdrew its objection to the Application.  The December Stipulation at 5 satisfied those contingencies.  As a result, UPRR has withdrawn its objection to the Application.  
25. The ALJ finds that the Application is neither contested nor opposed.  
26. Pursuant to § 40-6-109(5), C.R.S., and Rule 4 Code of Colorado Regulations (CCR) 723-1-1403,
 the uncontested and unopposed Application may be considered under the Commission’s modified procedure and without a formal hearing.  The ALJ finds that the uncontested and unopposed verified Application can be, and should be, considered under the Commission’s modified procedure and without a formal hearing.  
27. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  
II. FINDINGS, DISCUSSION, AND CONCLUSIONS  
28. The Commission has subject matter jurisdiction in this matter pursuant to 
§§ 40-4-106(2)(a) and 40-4-106(3)(a), C.R.S.  The Commission has personal jurisdiction over Applicant, BNSF, and UPRR.  Section 40-4-106(2), C.R.S.  
29. The Commission gave notice to all interested parties, including adjacent property owners, as required by § 40-6-108(2), C.R.S.  
A. The Parties.  
30. Applicant is the City of Fountain, which is located in El Paso County, State of Colorado.  Fountain is a municipal corporation that is duly authorized as a home-rule city under article XX of the Colorado Constitution and the Fountain City Charter.  Fountain is authorized to construct, to alter, and to discontinue any road running into or through the City.  Applicant proposes to construct a new at-grade public crossing at Duckwood Road and to close the two existing at-grade public crossings at Mesa Road within Fountain.
  
31. Intervenor BNSF is a corporation in good standing in Colorado.  BNSF owns and operates the easternmost track at the existing at-grade Mesa Road crossing.  BNSF does not own either of the two tracks at the location of the proposed Duckwood Road at-grade crossing; at that location, BNSF operates over the UPRR tracks pursuant to an agreement with UPRR.  
32. Intervenor CDOT is the state agency that owns and operates State Highway 85/87 (Highway 85/87) that runs parallel to and west of the UPRR track.  The new Duckwood Road will intersect with Highway 85/87.  
33. Intervenor UPRR is a corporation in good standing in Colorado.  UPRR owns and operates the westernmost track at the existing at-grade Mesa Road crossing.  UPRR owns and operates both tracks at the location of the proposed Duckwood Road crossing.  
B. Opening the Duckwood Road At-grade Crossing.  
34. The Stipulation and the January Response supplement the Application.  The facts as found here are taken from the Application, the Stipulation, and the January Response.  
35. Mesa Road is an existing two-lane, asphalt paved, roadway that crosses the tracks of BNSF and UPRR.  The speed limit on Mesa Road is 35 miles per hour (MPH).  
36. At present, UPRR operates 15 daily train movements over the Mesa Road crossings; and BNSF operates 18 daily train movements over the Mesa Road at-grade crossings.  Generally speaking, northbound UPRR and BNSF trains operate on the BNSF track at Mesa Road and southbound UPRR and BNSF trains operate on the UPRR track at Mesa Road.  At the existing crossings, the time table speed for trains is 45 MPH.  The new Duckwood Road crossing will see the same number of trains and will have the same time table speed for trains.  
37. Fountain proposes to construct Duckwood Road, which is a new roadway that will cross the UPRR tracks and that will intersect with Highway 85/87 at a point west of the UPRR track.  Fountain plans to construct a new north-south collector road linking Mesa Road to C&S Road east of the railroad tracks and, from C&S Road’s current terminus, to extend C&S Road westerly across the UPRR tracks at the proposed Duckwood Road crossing to intersect with Highway 85/87.  At present, eastbound Duckwood Road terminates at Highway 85/87 at a point approximately 250 feet north of the proposed Duckwood Road crossing.  Fountain plans to relocate eastbound Duckwood Road approximately 250 feet to the south to align with the new intersection.  
38. The relocation is necessary to accommodate development east of the railroad tracks and south of Mesa Road.  
39. The five-year projection of average daily traffic (ADT) on Duckwood Road is approximately 8,000 vehicles.  The 20-year projection of ADT on Duckwood Road is 12,000 vehicles.  
40. The limited stacking distance between the UPRR tracks and Highway 85/87 and the grade differences between the track and Highway 85/87 caused by CDOT’s widening of Highway 85/87 through this area would create traffic hazard (i.e., safety) issues.  
41. To accommodate increased traffic from the development east of the tracks and south of Mesa Road, either Highway 85/87 would have to be realigned to the west or the UPRR tracks would have to be realigned to the east toward the BNSF tracks at significant cost.  At the site of the proposed Duckwood Road crossing, the two UPRR tracks are much closer together and will allow a single at-grade crossing.  
42. The Project is required to reduce traffic hazards at the intersection of Highway 85/87 and Mesa Road and to reduce safety hazards at the Mesa Road Crossing.  
43. When Fountain opens Duckwood Road to traffic, Fountain will close Mesa Road to traffic.  The new Duckwood Road at-grade crossing of the UPRR tracks will replace the existing public at-grade BNSF and UPRR crossings of Mesa Road.  This also necessitates a change in the at-grade crossings.  
44. Assuming Commission authorization, Fountain anticipates commencing construction of the Project in June 2014; anticipates completion of construction in July 2015; and anticipates opening the Duckwood Road at-grade crossing by August 2015.  
45. The Duckwood Road at-grade crossing will not be opened until the following occurs:  (a) all surface work on the crossing is completed; (b) all signal work on the crossing is completed; (c) the intersection of Highway 85/87 and Duckwood Road is completed, and all surface and signal improvements at that intersection are installed; (d) the signals at the intersection of Highway 85/87 and Duckwood Road are interconnected with the signals at the Duckwood Road at-grade railroad crossing; and (e) Fountain opens Duckwood Road to the public as a through roadway.
  
46. The new Duckwood Road crossing will not be used for any construction activities or other private use prior to the opening of that crossing to the public.  
47. It may occur that the Duckwood Road crossing either is completed with all signal and surface improvements prior to the time of interconnection to the intersection signals at Highway 85/87 and Duckwood Road or is completed prior to the time that Duckwood Road is fully open to the public as a through roadway from Highway 85/87 to a point east of the new Duckwood Road crossing, or both.  In that event, Fountain has agreed to barricade, at its sole expense, the Duckwood Road crossing with a Type III barricade
 on both sides of the UPRR track until all of the following have occurred:  (a) all improvements are complete; (b) Duckwood Road can be opened as a through roadway; (c) the intersection of Highway 85/87 and Duckwood Road is signalized and interconnected to the signals at the Duckwood Road crossing; and (d) the interconnection is fully operational.  Duckwood Stipulation at ¶ 11.b.; December Stipulation at ¶ 16.c.  
48. The total estimated cost to construct the Duckwood Road crossing signal improvements and the crossing surface is approximately $ 393,549.  The City will pay the actual cost of the Project.  Duckwood Stipulation at ¶ 11.b.  
At present, there is an earthen berm and concrete abutment on the south and west side of the proposed Duckwood Road crossing.  Unless removed, the berm and abutment are, or 

49. likely will be, a sight obstruction for traffic at the Duckwood Road at-grade crossing.  To address this crossing safety issue, Fountain has agreed to remove the berm and abutment:  (a) at Fountain’s sole cost and expense; and (b) in the locations and to the extent depicted on Exhibit C to the Duckwood Stipulation.  Removal of the berm and the abutment will be completed prior to opening the Duckwood Road crossing to the public.  Duckwood Stipulation at ¶ 11.c.  
50. The Duckwood Stipulation at Exhibit C at 15 shows the signage at the proposed Duckwood Road crossing, including “No Train Horn” signs.  With respect to this signage and in response to a question posed in Decision No. R12-1448-I, Fountain states:  
 
The City of Fountain plans to work with UPRR and BNSF to initiate [Federal Railroad Administration (FRA)] quiet zone application for the new Duckwood [Road] Crossing after receipt of PUC order approving the Duckwood [Road] Crossing and applicable RR Crossing Easements and CDOT Access Permit are secured.  The subject “No Train Horn” signs as shown on the construction plans will not be installed until such time as FRA “Quiet Zone” approvals are secured.  The City is hopeful that FRA conditional approval might be secured in time for installation of subject signs prior to opening of the new crossing.  However, the subject crossing can readily be opened for public use prior to establishment of the “Train Horn Quiet Zone.”  Actual establishment of a “Quiet Zone” cannot officially be accomplished until all of the planned new crossing safety improvements are in place.  
January Response at 3-4.  The ALJ finds this explanation to be satisfactory and will order Applicant to make a filing with respect to establishment of a quiet zone.  
51. Exhibit D to the Duckwood Stipulation contains the signal timing calculations and the recommended advance preemption time of 55 seconds at the Duckwood Road at-grade crossing.  These are reasonable, and the crossing signal operations at the Duckwood Road at-grade crossing must include an advance preemption time of 55 seconds as recommended in the Duckwood Stipulation at Exhibit D.  
52. Fountain has filed plans that depict the configuration of the new Duckwood Road at-grade crossing and the adjoining intersection of Highway 85/87 and Duckwood Road.  The current plans consist of those filed with the Commission on October 11, 2011, as modified by the plans filed on November 16, 2011, and as further modified by Exhibit E to the Duckwood Stipulation filed on September 25, 2012 (Plans).  Fountain has agreed to bear any and all costs of the new Duckwood Road crossing and any changes to the intersection of Highway 85/87 and Duckwood Road, including all signal systems, as reflected on the Plans.  
53. Fountain, CDOT, and UPRR have agreed to enter into an interconnect agreement within 90 days after the date on which this Decision becomes a Decision of the Commission.  The interconnect agreement will cover the interconnection of the signal system at the new Duckwood Road at-grade crossing and the traffic signal system to be placed at the intersection of Highway 85/87 and Duckwood Road.  
54. Exhibit E to the Duckwood Stipulation contains the construction documents for the Highway 85/87 and Duckwood Road improvements.  Exhibit F to the Duckwood Stipulation describes the hardware and software specifications that are to be used as and for the signaling and operations equipment.  
55. Applicant, CDOT, and UPRR have agreed that, upon completion of the installation and interconnection of the hardware and software described in the Duckwood Stipulation at Exhibit E and Exhibit F, CDOT and UPRR will perform their own inspection and testing to confirm compliance with Exhibit E and Exhibit F.  These parties also have agreed that, upon acceptance by UPRR and confirmation of compliance by CDOT, CDOT will accept and assume future maintenance responsibilities for the Highway 85/87 and Duckwood Road intersection signals and interconnects as set forth in the Duckwood Stipulation at Exhibit E and Exhibit F.  These parties further have agreed that CDOT’s acceptance is subject to the interconnect agreement between Applicant, CDOT, and UPRR referenced above in paragraph 53 and that the referenced interconnect agreement must be entered into prior to CDOT accepting maintenance responsibilities.  
56. Fountain and UPRR have agreed to enter into a separate construction and maintenance agreement covering the Duckwood Road crossing.  They have agreed to enter into this construction and maintenance agreement within 90 days after the date on which this Decision becomes a Decision of the Commission.  
57. Sections 40-4-106(1),
 and 40-4-106(2)(a),
 C.R.S., provide the jurisdictional basis for the Commission to act on applications to construct at-grade railroad crossings.  
58. Applicant bears the burden of proof and must establish by a preponderance of the evidence that the Commission should authorize Fountain to construct the Duckwood Road at-grade crossing as described in the Application as amended and supplemented.  
Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 4 CCR 723-1-1500.  
59. The Stipulation and the January Response supplement and restrictively amend the Application as to the Duckwood Road at-grade crossing.  The ALJ finds that the record supports granting, subject to conditions, the Application, as amended and supplemented, with respect to the Duckwood Road at-grade crossing.  The ALJ also finds that the record establishes that authorizing the Duckwood Road crossing is reasonable and is in the public interest.  Applicant has met its burden of proof in this matter.  Subject to the conditions stated in this Decision, the ALJ will grant, subject to conditions, the Application, as supplemented and amended, with respect to the Duckwood Road at-grade crossing.  
60. Subject to the conditions stated in this Decision, the ALJ will authorize Fountain to construct, and will order Fountain to construct, an at-grade crossing at Duckwood Road as described in the Application, including the exhibits, consistent with and subject to the Stipulation as clarified by the January Response.  
61. As a condition on the grant of authority, Applicant, BNSF, CDOT, and UPRR will be ordered to comply with the terms of the Stipulation as clarified by the January Response.  
62. As a condition on the grant of authority, Fountain will be ordered to file, no later than June 30, 2013, a copy of the signed interconnect agreement between Fountain, CDOT, and UPRR that addresses the interconnection of the signal system at the new Duckwood Road 
at-grade crossing and the traffic signal system to be installed at the intersection of Highway 85/87 and Duckwood Road.  Construction on any portion of the Project subject to the interconnect agreement may not begin until the interconnect agreement has been signed and filed with the Commission.  
63. As a condition on the grant of authority, Fountain will be ordered to file, no later than June 30, 2013, a copy of the signed Construction and Maintenance Agreement with UPRR for the Project.  Construction on any portion of the Project subject to the Construction and Maintenance Agreement may not begin until the Construction and Maintenance Agreement has been signed and filed with the Commission.  
64. As a condition on the grant of authority, Fountain will be ordered to inform the Commission in writing when the Project is completed (completion report).  Fountain will be ordered to file the completion report within ten calendar days of the date on which the Project is completed.  The Commission expects the completion report to be filed no later than December 31, 2015.  The Commission understands, however, that the completion report may be filed earlier or later than December 31, 2015, depending on changes or delays to the construction schedule.  
65. As a condition on the grant of authority, Fountain will be ordered to inform the Commission in writing should the FRA approve a quiet zone at the Duckwood Road crossing.  Fountain will be ordered to file a copy of the FRA approval within ten calendar days of the date on which Fountain receives the approval.  
66. As a condition on the grant of authority, UPRR will be ordered to obtain a U.S. Department of Transportation (US DOT) Inventory number for the Duckwood Road crossing.  UPRR will be ordered to file a copy of the US DOT National Inventory Crossing form for the Duckwood Road crossing by the end of the Project on December 31, 2015.  
67. As a condition on the grant of authority and pursuant to Rule 4 CCR 
723-7-7211(c),
 Fountain will be ordered to maintain, at its own expense, the roadway approaches to the Duckwood Road crossing that this Decision authorizes Fountain to construct.  
68. As a condition on the grant of authority and pursuant to Rule 4 CCR 
723-7-7211(a), Fountain will be responsible for maintaining the roadway surface between the tracks of the crossing at, and UPRR will be responsible for maintaining the crossing surface of, the Duckwood Road at-grade crossing.  
69. Pursuant to Rule 4 CCR 723-7-7301(a), UPRR will be responsible for maintaining, at its own expense, the tracks and appurtenances and the railroad equipment, including the track warning devices, at the Duckwood Road crossing in Fountain, Colorado.  
C. Closing the Mesa Road At-grade Crossings.  
70. The Stipulation and the January Response supplement the Application.  The facts as found here are taken from the Application, the Stipulation, and the January Response.  
71. Mesa Road is a two-lane asphalt-paved roadway.  The speed limit on Mesa Road is 35 MPH.  There are two sets of tracks at the existing Mesa Road at-grade crossing.  
72. BNSF owns and operates the easternmost track at the crossing.  The US DOT National Inventory Crossing Number for the BNSF crossing is 003525D.  The railroad milepost is 85.75.  

73. UPRR owns and operates the westernmost track at the crossing.  The US DOT National Inventory Crossing Number for the UPRR crossing is 253121W.  The railroad milepost is 85.75.  

74. Rule 4 CCR 723-7-7208(c) governs closing crossings:  
 
Where the application is for authority to close a highway-rail crossing, the applicant shall give notice by posting notice of the closing on both sides of the trackage of the crossing proposed to be closed.  The notice shall be posted at the crossing 15 days after the application is filed with the Commission.  The Commission shall mail the Notice of Application Filed 15 days after receiving the application.  The notice is to be posted at the crossing for a period of 30 days.  The applicant shall file a written affidavit stating the date the notice was posted at the crossing and shall attach a copy of the notice posted at the crossing to the affidavit.  
75. On October 8, 2010, Applicant posted the required notice of closing at the Mesa Road at-grade crossing.  On October 8, 2010, Applicant filed with the Commission the required affidavit.  Applicant has met the Rule requirement for notice.  
76. If the Commission approves the opening of the Duckwood Road crossing, Applicant seeks authority to close the BNSF crossing at Mesa Road (BNSF Mesa Road crossing) to public traffic within 30 days following the opening of the Duckwood Road crossing.  
77. If the Commission approves the opening of the Duckwood Road crossing, Applicant seeks authority to close and to remove entirely the UPRR crossing at Mesa Road (UPRR Mesa Road crossing) within 30 days following the opening of the Duckwood Road crossing.  
78. If authorized to close and to remove the UPRR Mesa Road crossing and to close the BNSF Mesa Road crossing to public traffic, Fountain will take, at its sole expense, the following actions, all as set forth in Exhibit A to the Duckwood Stipulation (Mesa Road Exhibit):  (a) remove one lane of pavement over and across the BNSF Mesa Road crossing; (b) erect a Type III barrier and install a drainage swale on the east side of the UPRR Mesa Road crossing; (c) remove the existing pavement and install a drainage swale on the west side of the UPRR Mesa Road crossing; and (d) construct the improvements described in the Mesa Road Exhibit.  Duckwood Stipulation at ¶ 11.a.; December Stipulation at ¶ 16.b.  
79. To close the BNSF Mesa Road crossing to public traffic, BNSF will take the following action, at Fountain’s sole expense:  remove all railroad crossing materials, signals, and appurtenances located at the BNSF Mesa Road crossing as noted on the Mesa Road Exhibit.  BNSF will retain and will dispose of, in BNSF’s sole discretion, all materials removed by BNSF.  The reference to “salvage” on the Mesa Road Exhibit has no meaning that is inconsistent with this paragraph.  Duckwood Stipulation at ¶ 11.a.; December Stipulation at ¶ 16.b.  
80. To close and to remove the UPRR Mesa Road crossing, UPRR will take the following action, at Fountain’s sole expense:  remove all railroad crossing materials, signals, and appurtenances located at the UPRR Mesa Road crossing as noted on the Mesa Road Exhibit.  UPRR will retain and will dispose of, in UPRR’s sole discretion, all materials removed by UPRR.  The reference to “salvage” on the Mesa Road Exhibit has no meaning that is inconsistent with this paragraph.  Duckwood Stipulation at ¶ 11.a.; December Stipulation at ¶ 16.b.  
81. The Commission received two letters concerning the proposed closing of the Mesa Road crossing.  In each letter, the commenter requested that the Commission assure that the Mesa Road crossing remains open until the Duckwood Road crossing is open to the public.  As discussed above, the Mesa Road crossing will not be closed to public traffic until 30 days after the Duckwood Road crossing is open to public traffic.  The ALJ finds that this satisfies the concerns raised in the two written comments.  
82. In conjunction with §§ 40-4-106(1) and 40-4-106(2), C.R.S., 
§ 40-4-106(3)(a)(I),
 C.R.S., provides the jurisdictional basis for the Commission to act on applications to abolish railroad crossings and establishes the standard to be applied to such applications.  Hassler and Bates Company v. Public Utilities Commission, 168 Colo. 183, 451 P.2d 280 (1969) (interpreting predecessor statutes with substantially identical language to current statutes).  The standard to be applied in this case is:  (a) will closing the Mesa Road crossing serve to prevent accidents and to promote public safety; and, if so, are there just and reasonable conditions and terms that the Commission ought to attach to the crossing closing?
  
83. Applicant bears the burden of proof and must establish by a preponderance of the evidence that the Mesa Road crossing should be abolished as a public crossing.  
Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 4 CCR 723-1-1500.  
84. The evidence of record establishes, and the ALJ finds, that the BNSF Mesa Road crossing should be abolished as a public crossing (i.e., closed to public traffic) and that the UPRR Mesa Road crossing should be abolished and removed.  The record establishes that the Mesa Road crossing should be abolished as a public crossing because to do so will prevent accidents and will promote public safety.  The Parties agree that the Mesa Road crossing should be abolished as a public crossing.  Applicant has met its burden of proof in this matter.  Subject to the conditions stated in this Decision, the ALJ will grant the Application, as supplemented and amended, with respect to abolishing (closing) the Mesa Road crossing.  
85. Subject to the conditions stated in this Decision, the ALJ will authorize Fountain to abolish the Mesa Road crossing in Fountain, Colorado, as described in the Application, including the exhibits (particularly the Mesa Road Exhibit), consistent with and subject to the Stipulation as clarified by the January Response.  
86. As a condition on the grant of authority, Applicant, BNSF, and UPRR will be ordered to comply with the terms of the Stipulation as clarified by the January Response.  
87. As a condition on the grant of authority, BNSF will be ordered to update the US DOT inventory form for Crossing No. 003525D to reflect the closing of that Mesa Road crossing to public traffic and to file the update with the Commission.  The Commission will order BNSF to make this filing within 60 days following the closing of the Mesa Road crossing.  
88. As a condition on the grant of authority, UPRR will be ordered to update the US DOT inventory form for Crossing No. 253121W to reflect the elimination of that Mesa Road crossing and to file the update with the Commission.  The Commission will order UPRR to make this filing within 60 days following the closing of the Mesa Road crossing.  
89. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  
III. ORDER  
A. The Commission Orders That:  

1. The Stipulation and Settlement Agreement filed on May 16, 2012 is appended to the Decision as Attachment A and is incorporated here as if fully set out.  
2. The Stipulation and Settlement Agreement filed on December 6, 2012 is appended to the Decision as Attachment B and is incorporated here as if fully set out.  
3. The Response to Questions from Administrative Law Judge filed on January 14, 2013 is appended to the Decision as Attachment C and is incorporated here as if fully set out.  
4. Subject to the conditions stated in this Decision, the Amended and Restated Application filed on September 3, 2010 by the City of Fountain (Fountain), as amended and clarified by the filings made on May 16 and December 6, 2012 and January 14, 2013, is granted.  
5. Subject to the conditions stated in this Decision, Fountain is authorized to construct, and shall construct, an at-grade crossing at Duckwood Road, City of Fountain, County of El Paso, Colorado, as described in the Amended and Restated Application filed on September 3, 2010, as amended and clarified by the filings made on May 16 and December 6, 2012 and January 14, 2013.  
6. The authority granted by Ordering Paragraph No. 5 is conditioned as follows:  Fountain, BNSF Railway Company (BNSF), Colorado Department of Transportation (CDOT), and Union Pacific Railroad Company (UPRR) shall comply with the terms of the Stipulation and Settlement Agreement filed on May 16, 2012 and with the terms of the Stipulation and Settlement Agreement filed on December 6, 2012, as clarified by the Response to Questions from Administrative Law Judge filed on January 14, 2013.  
7. The authority granted by Ordering Paragraph No. 5 is conditioned as follows:  Fountain shall file, no later than June 30, 2013, a copy of the signed interconnect agreement between Fountain, the CDOT, and UPRR that addresses the interconnection of the signal system at the new Duckwood Road at-grade crossing and the traffic signal system to be installed at the intersection of Highway 85/87 and Duckwood Road.  Fountain shall make its filing in this Docket.  Fountain shall not begin construction of the Duckwood Road at-grade crossing, or of any portion of the Project subject to the interconnect agreement, until the interconnect agreement has been signed and filed with the Commission.  
8. The authority granted by Ordering Paragraph No. 5 is conditioned as follows:  Fountain shall file, no later than June 30, 2013, a copy of the signed Construction and Maintenance Agreement with UPRR for the at-grade crossing at Duckwood Road in the City of Fountain, County of El Paso, Colorado.  Fountain shall make its filing in this Docket.  Fountain shall not begin construction of the Duckwood Road at-grade crossing, or of any portion of the Project subject to the Construction and Maintenance Agreement, until the Construction and Maintenance Agreement has been signed and filed with the Commission.  
9. The authority granted by Ordering Paragraph No. 5 is conditioned as follows:  Fountain shall file a report with the Commission to inform the Commission when the Duckwood Road crossing is completed (completion report).  Fountain shall file the completion report within ten calendar days of the date on which the Duckwood Road crossing in the City of Fountain, County of El Paso, Colorado is completed.  Fountain shall make its filing in this Docket.  The Commission expects the completion report to be filed no later than December 31, 2015.  That said, the Commission understands that the completion report may be filed earlier or later than December 31, 2015, depending on changes or delays to the construction schedule.  
10. The authority granted by Ordering Paragraph No. 5 is conditioned as follows:  Fountain shall inform the Commission in writing in the event the Federal Railroad Administration approves a quiet zone at the Duckwood Road crossing.  Fountain shall file a copy of the Notice of Establishment of Quiet Zone within ten calendar days of the date on which Fountain issues such notice.  Fountain shall make its filing in this Docket.  
11. The authority granted by Ordering Paragraph No. 5 is conditioned as follows:  UPRR shall obtain a U.S. Department of Transportation (US DOT) National Inventory Crossing Number for the Duckwood Road at-grade crossing and shall file a copy of the US DOT National Inventory Crossing form for the Duckwood Road at-grade crossing by the end of the project on December 31, 2015.  UPRR shall make its filing in this Docket.  
12. The authority granted by Ordering Paragraph No. 5 is conditioned as follows:  Fountain shall maintain, at its own expense, the roadway approaches to the Duckwood Road crossing in the City of Fountain, County of El Paso, Colorado.  
13. Pursuant to Rule 4 Code of Colorado Regulations 723-7-7211(a), Fountain shall be responsible for maintaining the roadway surface between the tracks of, and UPRR shall be responsible for maintaining the crossing surfaces at, the Duckwood Road at-grade crossing in the City of Fountain, County of El Paso, Colorado.  
14. Pursuant to Rule 4 Code of Colorado Regulations 723-7-7301(a), UPRR shall be responsible for maintaining, at its own expense, the tracks and appurtenances and the railroad equipment, including the track warning devices, at the Duckwood Road at-grade crossing in the City of Fountain, County of El Paso, Colorado.  
15. Subject to the conditions stated in this Decision, Fountain is authorized to abolish the Mesa Road crossing in the City of Fountain, County of El Paso, Colorado, as described in the Amended and Restated Application filed on September 3, 2010, as amended and clarified by the filings made on May 16 and December 6, 2012 and January 14, 2013.  

16. The authority granted by Ordering Paragraph No. 15 is conditioned as follows:  Fountain, BNSF, and UPRR shall comply with the terms of the Stipulation and Settlement Agreement filed on May 16, 2012 and with the terms of the Stipulation and Settlement Agreement filed on December 6, 2012, as clarified by the Response to Questions from Administrative Law Judge filed on January 14, 2013.  
17. The authority granted by Ordering Paragraph No. 15 is conditioned as follows:  BNSF shall update the US DOT National Inventory Crossing form for Crossing No. 003525D to reflect the closing of the Mesa Road crossing to public traffic and shall file a copy of the updated US DOT National Inventory Crossing form within 60 days following the closing the Mesa Road crossing to public traffic.  BNSF shall make its filing in this Docket.  

18. The authority granted by Ordering Paragraph No. 15 is conditioned as follows:  UPRR shall update the US DOT National Inventory Crossing form for Crossing No. 253121W to reflect the elimination of that Mesa Road crossing and shall file a copy of the updated US DOT National Inventory Crossing form within 60 days following the closing of the Mesa Road crossing to public traffic.  UPRR shall make its filing in this Docket.  

19. The Commission retains jurisdiction to enter such orders as may be necessary to effectuate the purposes of this Decision.  
20. The Request for Additional Time for UPRR Counsel Review is granted.  

21. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

22. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, to modify, to annul, or to reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

23. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




� The U.S. Department of Transportation (US DOT) National Inventory Crossing Number for the BNSF crossing is 003525D.  The railroad milepost is 85.75.  


� The US DOT National Inventory Crossing Number for the UPRR crossing is 253121W.  The railroad milepost is 85.75.  


�  No US DOT National Inventory Crossing Number for the new crossing is provided.  


�  Fountain reiterated its previous waiver of § 40-6-109.5, C.R.S., as applicable to this Docket.  


� On November 16, 2012, ALJ Kirchubel left the Commission for a position at another Colorado state agency.  This docket then was assigned to the undersigned ALJ.  


�  Generally speaking, the authority sought is the same as the authority sought in the June 4, 2010 filing.  


�  BNSF made this filing pursuant to Decision No. R11-1022-I, mailed on September 21, 2011.  


�  The Duckwood Stipulation is appended to this Decision as Attachment A.  


�  The December Stipulation is appended to this Decision as Attachment B.  


�  The January Response is appended to this Decision as Attachment C.  


�  On January 14, 2013, Applicant filed a Request for Additional Time for UPRR Counsel Review.  In that filing, Applicant asked that UPRR be given until January 17, 2013 to file its statement with respect to the January Response.  The request states good cause.  No party will be prejudiced if the request is granted.  By this Decision, the ALJ will grant the Request for Additional Time for UPRR Counsel Review.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  Unless the context indicates otherwise, in this Decision, the Project refers to the construction of the new at-grade public crossing at Duckwood Road and the closing of the two existing at-grade public crossings at Mesa Road.  


�  The opening of Duckwood Road to the public as a through roadway and the opening of the Duckwood Road crossing to the public likely will occur at the same time.  


�  The Type III barricade is the type of barricade recommended in the Manual for Uniform Traffic Control Devices (MUTCD).  The MUTCD is a publication of the Federal Highway Administration and applies in Colorado as a result of its adoption by the Colorado Department of Transportation.   


�  As pertinent here, that subsection grants the Commission the “power ... to make ... special orders ... or otherwise to require each public utility to maintain and to operate its ... tracks, and premises in such manner as to promote and [to] safeguard the health and safety of ... the public, and to require the performance of any other act which the health or safety of its employees ... or the public may demand.”  


�  As pertinent here, that subsection grants the Commission the “power ... to determine, [to] order, and [to] prescribe the terms and conditions of installation and operation, maintenance, and warning at all such crossings that may be constructed including ... the installation and regulation of ... means or instrumentalities as may to the commission appear reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted.”  


�  This Rule is found in the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, Part 7 of 4 Code of Colorado Regulations 723.  


�  As pertinent here, that subsection grants the Commission the “power ... to order any crossing constructed at grade ... to be ... abolished, according to plans and specifications to be approved and upon just and reasonable terms and conditions to be prescribed by the commission[.]”  


�  The same standard applies to closing the BNSF Mesa Road crossing to public traffic and to closing and removing entirely the UPRR Mesa Road crossing.  
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